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Court of Appeals of the District of Columbia 


United States ex Rel. Butte Central Mining and Milling 
Company, a Corporation, Appellant, I 

j 

vs. | 

Hubert Work, Secretary of the Interior of the United 

States. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 69416. | 

United States of America ex Rel. Butte Central Minting 
and Milling Company, a Corporation, Petitioner, j 

vs. _ I 

Hubert Work, Secretary of the Interior of the United 

States, Respondent. 

| 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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i 
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1 Amended Petition for Mandamus. 

Filed May 19,1927. 

In the Supreme Court of the District of Columbia. 

No. 69416. Law. 

United States of America ex Rel. Butte Central Mining 
and Milling Company, a Corporation, Petitioner, 

vs. 

Hubert Work, Secretary of the Interior of the United 

States, Respondent. 

And now comes the Petitioner in the above entitled cause 
and moves to amend its petition for mandamus by substi¬ 
tuting the following: 

The Petitioner respectfully represents: 

I. That the relator, Butte Central Mining and Milling 
Company, is a corporation incorporated and transacting 
business under the laws of the State of Delaware, with a 
principal place of business in Boston, in the State of Massa¬ 
chusetts; and this petition for writ of mandamus is brought 
against the Respondent, Hubert Work, a citizen of the 
State of Colorado, residing in the District of Columbia. 

II. The said Hubert Work, Respondent, is now, and his 
predecessors in office were, at the several times hereinafter 
referred to, Secretary of the Interior of the United States, 
and as such charged with the administration of the laws 
of the United States relative to War Minerals Relief 
claims, and especially Section 5 of the Act of March 2, 
1919 (40 Stat. 1272), as amended by the Act of November 

23, 1921 (42 Stat. 322), and as further amended by 

2 the Act of June 7, 1924 (43 Stat. 634); and is sued 
in his official capacity as Secretary of the Interior as 

aforesaid. 

III. From April 7, 1917 to and including November 11, 
1918, the United States was at war with Germany, and by 
reason of the existence of a state of war, it was essential to 
the national security and defense, and to the successful 
prosecution of the war, and for the support and mainte- 


HUBERT WORK, SECRETARY OF THE INTERIOR. 


3 


nance of the army and navy, to facilitate the production, 
and to provide for, an equitable, economical, and better dis¬ 
tribution of certain mineral substances and ores, minerals, 
intermediate metallurgical products, metals, alloys and 
chemical compounds thereof, including manganese, chrome, 
pyrites and tungsten; that a War Minerals Committee was 
organized to which were appointed, under the direction of 
the Respondent, the Secretary of the Interior or his prede¬ 
cessor in office, a representative of the United States Geo¬ 
logical Survey, and a representative of the Bureau of Mines, 
both of the Department of the Interior ;* that a bill was pre¬ 
pared by said War Minerals Committee 1 2 to provide for the 
national security and defense by encouraging the produc¬ 
tion, conserving the supply, and controlling the distribution 
of those ores, metals and minerals which had been formerly 
largely imported or of which there was or might be an in¬ 
adequate supply; and in said bill there were provision^ au¬ 
thorizing the President to determine what ores, 
3 metals, minerals, etc. were necessary for the pur¬ 
poses aforesaid, and authorizing the President to 
requisition and take over any of said necessaries, and 
to use, distribute, allocate and sell the same, and also “to 
requisition and take over any undeveloped or insufficiently 
developed or operated idle land, deposit, ore mine, and any 
idle or partially operated smelter or plant or part thereof 
producing or, in his judgment, capable of producing; said 
necessaries, or either of them, and to develop and operate 
such mine or deposit of such smelter or plant;” that! said 
bill was enacted and became a law on the fifth day of Octo¬ 
ber, 1918 (Chapter 181, Stats. L. 1009). i 

IV. That prior to the passage of the legislation referred 
to in the preceding paragraph, and while the bill for said 
legislation was pending before the Congress, the Secretary 
of the Interior, acting in his capacity as head of one pf the 
executive departments of the Government, to wit: the De¬ 
partment of the Interior, did determine that it was essential 
for the national security and defense, and to the successful 
prosecution of the war, and for the support and maintenance 


1 See Mineral Resources of the United States, 191S, Paft 1, Department 
of the Interior, page 614. 

2 See Mineral Resources of the United States. 191$, Part 1. Department 
of the Interior, page 619. 
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of the army and navy, to provide for an adequate and in¬ 
creased supply and to facilitate the production of four par¬ 
ticular mineral substances, ores or minerals, namely, man¬ 
ganese, chrome, pyrites, and tungsten, and did, while said 
bill was pending before Congress and before its enactment 
into law, request, demand, and publicly solicit the prospect¬ 
ing for, discovery of, preparation to produce, and produc¬ 
tion of, manganese, chrome, pyrites, and tungsten, and did, 
through bureaus of said Interior Department, namely, 
through the United States Geological Survey, and the 
Bureau of Mines and Mining by persons employed as 
4 government agents in said Department of the In¬ 
terior and said bureaus thereof, publicly and pri¬ 
vately represent and declare the necessity for the produc¬ 
tion of an increase supply of said minerals—manganese, 
chrome, pyrites and tungsten, in order to provide for the 
national security and defense, and for the successful prose¬ 
cution of the war, and for the support and maintenance of 
the army and navy, and for the relief of shipping, and did 
request, demand and publicly solicit prospecting for and 
discovery of, preparations to produce, and production of 
said minerals. 

V. While the legislation referred to in the preceding 
paragraph was pending in Congress the situation had be¬ 
come particularly acute, with reference to obtaining needed 
supplies of manganese, chrome, pyrites and tungsten and, 
to meet the crisis, the Department of the Interior and other 
governmental agencies solicited divers persons, as above 
set forth, to undertake their production at personal ex¬ 
pense—not only urging this as a patriotic duty but, as a 
further inducement, promising them: (a) to maintain cur¬ 
rent prices for these minerals for the duration of the war 
and for two years thereafter; (b) to maintain embargoes 
on their import ; (c) to issue licenses restricting their im¬ 
port and use; (d) to throw the entire influence of the ad¬ 
ministration behind the passage of the then pending act of 
October 5, 1918, the passage of which the producers were 
assured would insure the safety of express contracts for 
production for a period of two years after the termination 
of the war. % 3 

1 See Senate Report No. 475. 60th Congress. First Session, page 3. 

2 See Mineral Resources of the United States, 1918, Part 1, Department 
of the Interior, page 619. 
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5 VI. The representations, declarations, requests, 
demands and solicitations above referred to for 'the 

production of manganese, tungsten, chrome and pyrites 
were made by the then Secretary of the Interior, by the 
Department of the Interior, by the United States Geologi¬ 
cal Survey and the Bureau of Mines and Mining, botlj. of 
the Department of the Interior, and by the government 
employees thereof in good faith for the benefit of the Na¬ 
tion, and to provide for the successful prosecution of the 
war, but without then existing formal and sufficient lawful 
authority, but in expectation that their acts and doings in 
so representing, declaring, requesting, demanding and so¬ 
liciting would thereafter be duly ratified and validated by 
the passage of the bill then pending before Congress and 
of other appropriate legislation, if necessary. 

VII. That during the time from April 7, 1917 to and in¬ 
cluding November 11, 1918, there was in fact extreme 
necessity for the production of manganese for the defense 
of the nation, for the successful prosecution of the war, 
for the maintenance of the army and navy, and for the 
relief of shipping; that manganese was an element essen¬ 
tial in the manufacture of steel for war material such as 
arms, munitions, cannon, guns, shells, and the amount 
thereof needed for said purposes was far in excess of the 
amount used prior to the war; that prior to the war the 
supply of manganese had been obtained from foreign cjoun- 
tries, and that by reason of the state of war many of the 
sources of said foreign supplies had been cut off and the 
transportation, such as could be obtained, had been made 
hazardous by reason of the submarine barricades. 

6 VIII. That the respondent, the Secretary of the 
Interior and his predecessors in office, through the 

investigations of the United States Geological Survey; Bu¬ 
reau of Mines and Mining of the Interior Department,: well 
knew that manganese is an element, never found in a pure 
state, but which forms a part of certain other minerals; 
and that prior to 1917 practically all the manganese in 
commercial use was derived from material containing one 
or more of the first seven of the minerals named in the 
following table r 1 

j 

1 See Mineral Resources of the United States, 1917, page 060. 

i 

i 


i 
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Polianite, 

Pyrolusite, 

Psilomelane, 

Wad, 

Manganite, 

Braunite, 

Franklinite, 

Ehodoehrosite, 

Ehodonite (manganese pyroxene), 

Tephroite (manganese olivine), 

Spessartite (manganese garnet). 

That the materials and mineral substances containing 
manganese have been defined by the United States Geologi¬ 
cal Survey, Bureau of Mines as “manganiferous mate¬ 
rials” and that said United States Geological Survey, Bu¬ 
reau of Mines, prior to 1917 restricted the term “man¬ 
ganese ore” to materials containing more than 40% of 
manganese, 1 and in 1918 said United States Geological Sur¬ 
vey, Bureau of Mines, adopted a new classification under 
which manganese ore was defined as materials containing 
more than 35% of manganese. 2 
7 That manganiferous materials of a quality, char¬ 

acter and quantity suitable for the production of 
manganese were not available in the United States prior 
to the war to an extent sufficient to supply domestic needs; 
that deposits of manganiferous materials and minerals in 
the United States were almost entirely of a lower grade 
than the deposit of such materials and minerals in certain 
foreign countries from which manganese was largely im¬ 
ported prior to the war; that early in 1917 the respondent, 
Secretary of the Interior, through the United States Geo¬ 
logical Survey, Department of Mines and Mining, caused 
field studies of paanganese deposits to be made and sent 
engineers to aid in improving mining and milling prac¬ 
tice, 3 and issued reports under the general title “War Min¬ 
erals Investigations” which reports included: 

“No. 9. Problems involved in the concentration and utili¬ 
zation of domestic low grade manganese ore” and 

“17. Preparation of manganese ores.” 4 

1 See Mineral Resources of the United States, 1018, Part 1, page 622. 

2 See Mineral Resources of the United States, 191S, Part 1, page 622. 

3 St^e Mineral Resources, 1018, Part 1, page 613. 

4 See Bulletin No. 173, Bureau of Mines, containing set of reports. 
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IX. That the respondent, Secretary of the Interior, 
through tne field studies above referred to, knew carlyj in 
1917 that the surfieial zone of many silver and zinc-bearing 
lodes of the Butte district of Montana contained oxides of 
manganese, and that the deeper zone contained rhodo- 
chrosite (carbonate of manganese) and rhodonite (silicate 

of manganese). 1 j 

8 That from these manganiferous materials manga¬ 
nese ore, conformable with the definition and Clas¬ 
sification established by the Bureau of Mines and Mining, 
could be produced only by milling, separating and concen¬ 
trating; and that production of manganese, meaning 
thereby marketable manganese ore conformable to the 
definition and classification established by the Bureati of 
Mines and Mining, required not only obtaining mangqnif- 
erous materials, but the milling operations of crushing, 
separating and concentrating. 

X. Prior to April 7, 1917 and thereafter until October 
8, 1918 the Butte Central Mining and Milling Company 
was the owner of the Ophir Mine, so-called, in Butte, Mon¬ 
tana, together with the surface rights of the land over;said 
mine, and was the owner of a mill thereon for separating 
and concentrating minerals and mineral substances. Prior 
to A.pril 7, 1917 said Ophir Mine had been developed, a 
shaft sunk to the depths of approximately one thousand 
feet, and many tunnels and drifts at different levels had 
been run, and said mine had been worked for silver; zinc 
and copper values, but in the course of said workings |large 
deposits of rhodo-chrosite (carbonate of manganese) had 
been encountered and the working of the Mine for silver, 
zinc and copper or copper values had become, because 
thereof, unprofitable. The mill on said property had been 
operated prior to April 7, 1917 in milling, separating and 
concentrating minerals mined in said Ophir Mine, and in 
milling, separating and concentrating minerals for others 
for hire, such work being what is commonly known as oper¬ 
ating a “customs mill.” 

9 XI. Between April 7, 1917 and May 1, 1917 the 
Secretary of the Interior, through the agency of Wil¬ 
liam C. Phalen, Engineer of the Bureau of Mines, Van H. 

i 

1 See Mineral Resources of the United States, 1017, Tart 1, page 6S4. 

i 

i 

i 
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Manning, Director of the Bureau of Mines, and J. T. Pardee 
of the United States Geological Survey, all of the Depart¬ 
ment of the Interior, knowing of the available deposits of 
minerals and mineral substances containing manganese 
located in the mining camps of Butte, Montana, specially 
requested and personally demanded that the Butte Central 
Mining and Milling Company engage in the production of 
manganese and that for that purpose it prepare and ar¬ 
range its mill and undertake therein to produce manganese 
from the materials and mineral substances available in said 
Butte camp, and further requested said Butte Central Min¬ 
ing and Milling Company to mine its Ophir Mine for rho- 
dochrosite (carbonate of manganese) and attempt, by mill¬ 
ing, separating and concentrating, to produce marketable 
manganese therefrom. At the time of said requests and 
demands said Ophir Mine was not being worked and said 
mill of the Butte Central Mining and Milling Company was 
idle and was the only idle mill in Butte, Montana, equipped 
and available for milling, separating and concentrating the 
minerals and mineral substances containing manganese 
available in numerous independent mines and workings in 
the Butte district. 

XII. The Butte Central Mining and Milling Company 
complied with the requests and demands of the Govern¬ 
ment agents above set forth, and forthwith prepared to 
produce manganese. It made extensive metallurgical tests; 
it reconstructed its mill and put in additional equipment; it 
made contracts with eastern steel interests who were buyers 
of steel for manufacture of necessary war material; and it 
decided to start first in the production of manganese 
10 by treating the minerals and mineral substances con¬ 
tained in black oxide of manganese available in the 
Butte camp. The Butte Central Mining and Milling Com¬ 
pany, operating a lease of the General Sheridan claim, spent 
money thereon to get the General Sheridan in shape for 
production; took similar leases of other mines, namely, the 
Norwich, the Ixl, the Brittania, the Brilliant, the Western 
World, the Mapleton, the Great Republic, the Tzarina, the 
Ancient, the Blackbird, and the Hibernia mines. These 
leases, some taken in the Company’s behalf in the name of 
its General Manager, W. L. Creeden, were taken upon a 
royalty basis—the Butte Central Mining and Milling Com- 
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pany paying at the rate of twenty-five to thirty cent^ per 
unit of manganese obtained from the materials and mineral 
substances mined therefrom. All of said leased mining 
claims were in the Butte camp. Because of the scarcity of 
mining labor in and about Butte it was difficult to get a 
sufficient tonnage of mineral substances containing man¬ 
ganese from these sources to keep the mill going profitably, 
and it was, therefore, decided by said Company to attempt 
to treat the low grade ores obtainable at the Phillipsburg 
camp, and in order that said mill might be run to capacity 
such mineral substances containing manganese were! pur¬ 
chased from said sources and milled, separated and con¬ 
centrated, and manganese was produced therefrom. All of 
said operations in producing and preparing to produce 
manganese were carried on by the Butte Central Mining 
and Milling Company in response to the requests and de¬ 
mands of the agents of the Department of the Interior, sub¬ 
sequent to April 7,1917, and continued until the latter part 
of November, 1917. 

Meanwhile, the Butte Central Mining and Milling!Com¬ 
pany had been making preparations to produce! man- 
11 ganese from the rhodochrosite contained in its t)phir 
Mine, making tests upon rhodochrosite taken! from 
the adjoining Emma Mine of the Butte Copper and Zinc 
Company, and the Butte Central Mining and Milling Com¬ 
pany developed a method of treating such rhodochrosite 
and producing manganese therefrom by a milling, sep¬ 
arating and concentrating process which was new, and had 
never before been successfully accomplished. In Jahuary, 
1918, the Ophir Mine was unwatered and mining of the 
large bodies of rhodochrosite therein was commenced! The 
operations of the Butte Central Mining and Milling Com¬ 
pany continued until July, 1918, and all of said operations 
were in producing and in preparing to produce manganese. 
In July, 1918, because of its net financial losses, resulting 
from said transactions, the Butte Central Mining and Mill¬ 
ing Company was forced to suspend operations. There¬ 
after, in October, 1918, and prior to November 11, 1918, its 
property, consisting of the Ophir Mine, the surface real 
estate rights, and its mill and equipment was sold under a 
sheriff’s sale to satisfy an attachment and a judgment 
which said Company was unable to pay, by reason! of the 



10 U. S. EX REL. BUTTE CENTRAL, ETC., CO. VS. 

fact that it had expended its liquid resources in its work of 
preparing to produce, and producing, manganese. 

XIII. The operations of the relator described in the pre¬ 
ceding paragraph resulted in net losses to the relator by 
reason of producing or preparing to produce manganese in 
compliance with the request and demand of the Department 
of the Interior to supply the urgent needs of the nation in 
the prosecution of the war; that the moneys invested and 
the obligations incurred subsequent to April 6, 1917, and 

prior to November 12,1918, were incurred in a legiti- 

12 mate attempt to produce manganese for the needs of 
the nation for the prosecution of the war, and no in¬ 
vestment was made for purely speculative purposes, and 
the expenditures so made and the obligations so incurred 
by the relator were made in good faith and for and upon 
materials and mineral substances on properties leased 
under a royalty basis and upon its own Ophir Mine, all of 
which materials, mineral substances, leased properties and 
mine contained manganese in sufficient quantities to be of 
commercial importance. 

XIV. That after Armistice Day, November 11, 1918, the 
Congress enacted legislation, on March 2, 1919, to wit: An 
Act to Provide Relief in Cases of Contracts Connected with 
the Prosecution of the War, and for other purposes (40 
Stats. L. 1272), Section 5 of which is known as the War 
Minerals Relief Act, which was amended by Congress in the 
Act of November 23,1921 (40 Stats. L. 322), and which was 
further amended by Congress in the Act of June 7, 1924 
(43 Stat. 634). 

XV. After the passage of the War Minerals Relief Act 
of March 2, 1919, otherwise known as the “Dent Act,” the 
Secretary of the Interior appointed a Board or Commis¬ 
sion variously known as the Board of War Minerals Relief, 
or the War Minerals Relief Commission, and named John 
F. Shafroth, Philip N. Moore and Horace G. Pomeroy as 
commissioners or members of said Board, and said Com¬ 
missioners thereupon proceeded to formulate rules for the 
presentation of claims under said act. 

The Secretary of the Interior also appointed auditors to 
examine the vouchers and accounts, and engineers to ex¬ 
amine the properties—said auditors to determine 

13 the amount of expenditures and receipts and the net 
losses incurred, and said engineers to determine 
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whether said properties contained manganese of sufficient 
quantities to be of commercial importance and whether the 
expenditures made and the obligations incurred for or Upon 
same in a legitimate attempt to produce manganese for the 
urgent needs of the nation in the prosecution of the war. 

XVI. The Butte Central Mining and Milling Company 
suffered net losses by reason of its producing or preparing 
to produce manganese in compliance with the request br the 
demand of the Department of the Interior to supply the 
needs of the nation in the prosecution of the war. Within 
three months from the passage of the Act of March 2,1919, 
to wit: on the 29th of May, 1919, it duly filed with the De¬ 
partment of the Interior its claim for such net losses, set¬ 
ting forth therein its claim for monetary losses, amounting 
to $222,462.61, and also set forth that its property, consist¬ 
ing of the Opliir Mine, surface rights and mill, had also 
been lost to it as the result of a sheriff’s sale on October 31, 
1918, but that it expected to redeem said property if it 
received money on its said claim within the time allowed for 
redemption by the laws of the State of Montana, to wit: 
one year. The Butte Central Mining and Milling Com¬ 
pany, in filing said claim, duly made claim for all of its net 
losses, including those suffered by reason of expenditures 
made and obligations incurred in operating leased prop¬ 
erties, and duly set forth said claim in the questionnaire 
and in the supplement to said questionnaire filed with said 
claim, wherein it specified said leased properties. 

XVII. Subsequent to the time when the j Butte 
14 Central Mining and Milling Company filed its:claim, 
as set forth in the preceding paragraph, together with 
the questionnaire, supplement, to questionnaire and other 
supporting documents, the Secretary of the Interior au¬ 
thorized the auditors and engineers, appointed by the De¬ 
partment of the Interior as set forth in paragraph 15 
hereof, to examine the accounts and vouchers, and de¬ 
termine the net losses of said Butte Central Mining and 
Milling Company, and to examine the properties, and re¬ 
port thereon as to whether the same contained mariganese 
of sufficient quantities to be of commercial importance, and 
whether the operations of the Butte Central Mining and 
Milling Company were conducted in a legitimate attempt 
to produce manganese for the urgent needs of the nation in 
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the prosecution of the war, and not merely for speculative 
purposes. 

Said auditors visited the properties of the Butte Central 
Mining and Milling Company in Butte, Montana, in said 
Boston, and elsewhere; examined the accounts and vouch¬ 
ers of the Company, and took evidence of witnesses, and 
found and reported to the Department of the Interior that 
the net losses suffered by said Butte Central Mining and 
Milling Company as a result of the expenditures made and 
obligations incurred in producing, and preparing to pro¬ 
duce, manganese, amounted to $177,831.65—all of which 
duly appears in the copy of the Auditors’ Report hereto 
annexed, marked “Exhibit A” and in the schedules thereto 
and a part thereof, numbered respectively, schedule #1, 
Schedule #2 and Schedule #3. 

Said engineers also visited Butte, Montana; examined the 
property and workings of the Company and took evidence 
of witnesses and found and reported, regarding the Butte 
Central Mining and Milling Company and its operations, to 
the Department of the Interior on September 6th, 1919, 
that: 

15 “Xo expenditures were made by claimant during 
the period covered by this claim upon property which 
did not contain manganese ore in sufficient quantity to be 
of commercial importance. 

“Xo expenditures were made for merely speculative pur¬ 
poses and not in a legitimate attempt to produce man¬ 
ganese. 

“Although no reimbursement is requested on account of 
purchase of mine it may be of interest to note that the 
surface rights of the property has a real estate value of 
at least $15,000.00 under present conditions, while the shaft 
ought to be worth $150,000.00 to a company operating in the 
neighborhood.” 

XVIII. The Act of March 2, 1919, otherwise known as 
the “Dent Act.” provided that payments of War Minerals 
Relief should be paid from funds appropriated by the Act 
of October 5, 1918, and further provided that said funds 
and appropriations should continue to be available for said 
purpose until such time as the Secretary of the Interior 
should have fully exercised the authority granted, and per¬ 
formed and completed the duties provided and imposed 
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by the “Dent Act,” but further provided that the pay¬ 
ments and disbursements made under the provisions there¬ 
of, in connection with the payments and settlements of War 
Minerals Relief claims and expenses of administration, 
should in no event exceed the sum of $8,500,000. During 
the three months following the passage of the Act of March 
2, 1919, there were duly filed claims, for War Minerals Re¬ 
lief under said Act, aggregating $16,655,481.94. The: lim¬ 
itation placed by the Act of March 2,1919, upon the amount 
which might then be paid the claimants of War Minerals 
Relief, under said Act, was insufficient to satisfy all of the 
claims filed thereunder if the same were allowed in full. 

XIX. In view of the limited amount available for pay¬ 
ment of claims, and the aggregate amount of claims; Med, 

the Respondent, Secretary of the Interior, or his 
16 predecessor in office, officially declared: 

“If the matter were to be thrown wide open, and all 
claims considered, including requests for losses incurred 
through public reports, the appropriation of $8,500,000 
would not cover the awards, so that all must necessarily 
be scaled. ’ n 

Prior thereto the Board of War Minerals Relief, to whom 
the Secretary of the Interior had delegated the duties and 
discretion imposed upon him by law, had made numerous 
rulings by which many claims were ruled out—whicjh rul¬ 
ings received the approval of the Respondent, Secretary of 
the Interior, as expressed in the declaration above referred 
to. 

That the purpose of said Board of War Minerals belief 
and of the Secretary of the Interior in making said rul¬ 
ings was to keep the amount to be paid upon claims ^within 
the limitation of $8,500,000. ! 

XX. That said Board of War Minerals Relief, otherwise 
called the War Minerals Relief Commission, ruled, repre¬ 
sented and declared that the words in the Act of March 
2,1919—“in compliance with the request or demand;of the 
Department of the Interior,” etc., meant a personal and 
specific request or demand, and thereby read the word 
“personal” or the word “specific” into the statute, and 

_ i 

1 See letter of Secretary of the Interior Lane to Chairman of House 
Committee on Mines and Mining, dated October 15, 1919, published in 
Report of Hearings before Committtee of Mines and Mining, 66th Con¬ 
gress, 2nd Session, page 1. 
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rejected claims based upon public solicitation and stimu¬ 
lation. 

That because of said ruling, Congress passed a declara¬ 
tory amendment to the War Minerals Relief Act on No¬ 
vember 23, 1921 (42 Stat. 322); that the Secretary of the 
Interior (Lane) opposed the passage of any such amen¬ 
datory legislation in a letter directed to the Chair- 

17 man of the Committee of Mines and Mining, dated 
October 15th, 1919that thereafter, on June 27th, 

1921, when the proposed declaratory amendment was in the 
form of Senate Bill No. 843, the Secretary of the Interior 
(Fall) further wrote to the Chairman of the House Com¬ 
mittee of Mines and Mining, stating: 

“In reviewing these cases I have power, in my judg¬ 
ment, to reach the end provided in this bill, without addi¬ 
tional Legislative authority.” 1 2 

and then proposed some amendments of the pending bill if 
the same were to be enacted into law; that thereafter, in 
Court proceedings, in the case of Work, App. v. United 
States , ex rel. Chestatee Pyrites <£■ Chemical Co., counsel 
for the Secretary of the Interior improperly argued that 
the declaratory amendment of November 23, 1921, was pro¬ 
posed by the Secretary of the Interior in order to furnish 
additional relief to claimants. 

XXI. The Respondent, Secretary of the Interior, and 
the War Minerals Relief Commission appointed by him, 
well knew the facts set forth in paragraphs III, IV and V 
of this petition relative to the purpose of the War Minerals 
Act of October 5, 1918, and the intent of Congress in en¬ 
acting the same, and well knew that the War Minerals Re¬ 
lief Act of March 2, 1919, should be read and construed in 
connection with said previous Act; but that said Secretary 
of the Interior, through said War Minerals Relief Com¬ 
mission did deny that said Act of October 5, 1918, was 
passed for its declared purpose to provide for the national 
security and defense, and said War Minerals Relief 

18 Commission, through Commissioner Moore, did pub¬ 
licly and officially declare that said Act was passed 

1 See Hearings before Committee of Mines and Mining, H. J. Res. 170, 
66th Congress, 2nd Session, page 3. 

2 See Letter of Secretary of the Interior to Chairman of Committee 
of Mines and Mining, dated June 27th, 1021, printed in Appellant’s Brief, 
in Case No. 4116. before the Court of Appeals of the District of Columbia. 
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to secure a market for ore and, “to stabilize the market,” 1 
and the Solicitor of the Department of the Interior, speak¬ 
ing officially for the Secretary of the Interior, said: 

“The efforts of the Government through the Bureau of 
Mines and Geological Survey while this War Minerals Re¬ 
lief Act was pending was one of finding markets for ore.” 2 
And said Commissioner Moore, speaking officially for the 
Secretary of the Interior, further declared that there! was 
no shortage of the minerals, but that it was hoped that the 
War Minerals Act would control the munition makers! who 
“all the time were squeezing down the price of the do¬ 
mestic production,” 3 and further declared that the purpose 
of the legislation was not to relieve shipping, but that on 
the contrary the shipping board was induced to prevent 
importations in order to assist the scheme of securing and 
stabilizing a market for ore prodoced in the United States. 4 

XXII. The respondent, Secretary of the Interior, 
through his War Minerals Relief Commission appointed by 
him, further ruled, represented and declared—in consider¬ 
ing the words “for or upon property” contained in the 
phase “for or upon property which contained either man¬ 
ganese, chrome, pyrites, or tungsten in sufficient quantities 
to be of commercial importance ’ ’—that the word 
19 “for” meant “for the benefit of” and “for the use 
of,” 5 and ruled: | 

“Many legitimate expenses of mining, such as the build¬ 
ing of aerial trams, power lines, roads, ore bunkers, etc., 
are not upon property, but under the above construction are 
for the property. To adopt the view that the word “for” 
means for the purchase of property would exclude such legi- 
mate expenses for compensation.” j 

In support of this ruling the Secretary of the Interior 
(Payne) ruled that the language of the statute (The Dent 
Act) “contemplates a temporary need and not, as la gen- 

1 See Hearings before Committee of Mines and Mining on H. J. 170, 
60th Congress, 2nd Session, page 414. 

2 See Ditto, page 414. I 

•See Hearings before Committee of Mines and Mining on Hi J. 170, 
66th Congress, 2nd Session, page 415. ! 

4 See Ditto, pages 416, 417. 

c See Letter of the Secretary of the Interior (Payne) dated August 
16th, 1920, published in Senate Document No. 3S5, 66th Congress, j 3rd Ses¬ 
sion, pages 42-44. j 
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eral rule, a permanent investment by means of the pur¬ 
chase of a fee or long time mineral rights.” 

In support of this ruling the Respondent, Secretary of 
the Interior, through counsel, improperly and untruly rep¬ 
resented and argued to the Supreme Court of the United 
States, in the case of Work vs. United States, ex. rel. Rives, 
that the words “or acquiring property for producing” were 
stricken from the bill while it was pending before the Sen¬ 
ate; whereas, the true Legislative history shows that the 
bill then under consideration when said words were dis¬ 
cussed was an entirely different bill; that the words “or 
acquiring property” were still in that bill two weeks after 
the time when they were alleged to have been stricken out, 
and that in the bill finally enacted the words “for or upon 
property” were substituted for the words “or acquiring 
property;” and the Respondent, Secretary of the Interior, 
therein sought to deceive the Court by incorrectly and in¬ 
accurately stating the Legislative history of the Act, and 
sought to justify his rulings as to the expression 
20 “for or upon property” by an improper use of 
alleged Legislative occurrences. 

XXIII. The Respondent, Secretary of the Interior, 
through said War Minerals Relief Commission, in consid¬ 
ering the proviso in Section 5 of the Act of March 2, 1919 
(The Dent Act) which reads as follows: 

‘‘And further provided, that no claim shall be allowed 
or paid by said Secretary unless it shall appear to the sat¬ 
isfaction of the said Secretary that the expenditures so 
made or the obligations so incurred by the claimant were 
made in good faith for or upon property which contained 
either manganese, chrome, pyrites or tungsten in sufficient 
quantities to be of commercial importance. * * *” 

did rule, represent, and publicly and officially declare that 
the Commission adopted the following definition of “com¬ 
mercial proposition"'. “* * * an ore deposit carrying 

ore in sufficient richness to have been capable of working 
at a profit under the conditions of and during the probably 
duration of the war”—which time the Commission sur¬ 
mised to be “two years.” 1 


1 Statement of Commissioner Moore before Committee of Mines and 
Mining, 66th Congress, 2nd Session, Hearings on H. J. 170, page 20S. 
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That thereby the Respondent, Secretary of the Interior, 
through said Board or Commission, substituted in the stat¬ 
ute the word “proposition” for the word “importance”— 
the words “ore deposit” and the word “ore” for the words 
“manganese, chrome, pyrites and tungsten,” and substi¬ 
tuted the ideas of richness and profits for the statutpry 
words “sufficient quantities” thereby totally changing the 
nature, scope, purpose and intent of the Act of Congress 
and of the remedy and relief afforded thereby. 

That with respect to said rulings the Respondent, Sec¬ 
retary of the Interior and his War Minerals Relief Cpm- 
mission, further publicly ruled, represented and publicly 
and officially declared that, with respect to certain 
21 claims where the Government had sent a man to ex¬ 
amine the property and requested the owner to pro¬ 
duce minerals or ores, the owners “were entitled to haVe it 
treated as a commercial proposition, whether it was or 
not; that the Government would be estopped from denying 
that it was commercial.” 1 

That on or about April 20th, 1920, and prior to render¬ 
ing any decision as to the relator’s claim, the Secretary 
of the Interior (Payne) in the case of the claim of the May- 
dew Mining Company for relief under the War Minerals 
Relief Act declined to apply to said claim the rulings of the 
War Minerals Relief Commission relative to commercial 
importance, and ordered said Commission to proceed to a 
further adjudication of said claim, stating that: 

i 

“Under the conditions existing during the war this prop¬ 
erty did contain manganese ‘in sufficient quantities to be of 
commercial importance.’ ” 

i 

XXIV. That the various rulings, representations and 
declarations made by the Respondent, Secretary of the 
Interior, or the Board of War Minerals Relief appointed 
by him, were made in bad faith, in violation of the duties 
and obligations imposed upon him by law, in disregard of 
existing facts, specifically and officially known to the Re¬ 
spondent, Secretary of the Interior, through the United 


1 Statement of Commissioner Moore before Committee of Mines and 
Mining, 66th Congress, 2nd Session, Hearings on H. J. 170, pages 139, 207 
and 208. 


2—4876a 




18 U. S. EX EEL. BUTTE CENTRAL, ETC., CO. VS. 

States Geological Survey and the Bureau of Mines and 
Mining of the Department of the Interior, and in disregard 
of and in contravention to the expressly declared intent and 
purpose of the War Minerals Relief Act enacted by 

22 Congress, and in disregard of the preceding exist¬ 
ing legislation by Congress in the War Minerals 

Act of October 5, 1918, and in disregard of the condition 
of the Nation and the history of the war, and were arbi¬ 
trary; were further arbitrary, not only because they were 
palpably wrong, but because they disregarded the provi¬ 
sions of Section 5 of the Act of March 2, 1919, the War 
Minerals Relief Act, but changed those provisions and in 
effect re-wrote said Act; that they were further capricious, 
in that they were not uniformly applied to the various 
claims for War Minerals Relief presented for settlement, 
but were enforced against some claimants and waived as to 
others. 

That said rulings, representations and declarations of 
said Respondent, Secretary of the Interior, and the Board 
of War Minerals Relief appointed by him, were a viola¬ 
tion by the Respondent of the trust imposed upon him by 
the Congress under the terms of the War Minerals Relief 
Act; and said trust was not administered by the Respond¬ 
ent Secretary of the Interior, in accordance with the re¬ 
quirements of said Act equitably for the benefit of all en¬ 
titled to relief thereunder. 

XXV. That with respect to claim of the Relator, Butte 
Central Mining and Milling Company, the Respondent, Sec¬ 
retary of the Interior, and Board of War Minerals Relief 
appointed by him, made investigations and took evidence 
of agents of the Department of the Interior without dis¬ 
closing to the relator said evidence or the nature thereof, 
and without affording to the Relator any opportunity to 
hear, cross-examine, meet or refute any evidence thus ob¬ 
tained which may have been adverse to the relator’s claim; 
that on the contrary, the Respondent, Secretary of the In¬ 
terior, and Board of War Minerals Relief appointed 

23 by him, only permitted the Relator, Butte Central 
Mining and Milling Company, to know the conclu¬ 
sions reached by said Agents of the Department of the In¬ 
terior, set forth in paragraph XVI of this petition, and 
thereby led the Relator to believe that findings in its favor 
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had been made for net losses amounting to $177,831.65,; and 
that further findings had been made that: 

“No expenditures were made by claimant during the 
period covered by this claim upon property which did not 
contain manganese ore in sufficient quantity to be of com¬ 
mercial importance. i 

“No expenditures were made for merely speculative pur¬ 
poses and not in a legitimate attempt to produce manga¬ 
nese.” i 

and thereby denied the relator a full and fair hearing, and 
a proper adjudication of its claim. j 

XXVI. That thereafter, the Respondent, Secretary of the 

Interior, through the Board of War Minerals Relief ap¬ 
pointed by him, gave a form of hearing to the Relator, and 
opened said hearing by announcing its ruling, set forth in 
paragraph XXIII of this petition; that the words contained 
in the Act of March 2, 1919, the Dent Act, namely, “for or 
upon property which contained either manganese * * * 

in sufficient quantities to be of commercial importance” 
meant “commercial proposition”—“an ore deposit carry¬ 
ing ore in sufficient richness to have been capable of work¬ 
ing at a profit under the conditions of and during the prob¬ 
able duration of the war—two years” although said Board 
of War Minerals Relief, appointed by the Secretary of the 
Interior, then well knew that the Relator could, in the na¬ 
ture of things, offer no proof which would satisfy the re¬ 
quirements of said definition, with respect to the manga- 
niferous minerals or mineral substances containing manga¬ 
nese purchased by it or obtained by it on a royalty 
24 basis from leased mines. That said acts bf the 
Board of War Minerals Relief and of the Respond¬ 
ent, Secretary of the Interior, were in bad faith, illegal, 
arbitrary, and capricious, and not in accordance with the 
ruling made by the Secretary of the Interior in the case 
of the Mavdew Mining Company. 

XXVII. That although the Respondent., Secretary; of the 
Interior, and the Board of War Minerals Relief appointed 
by him, well knew that the Relator, Butte Central Mining 
and Milling Company had produced manganese by milling, 
concentrating and separating minerals containing manga¬ 
nese or manganiferous materials obtained by it, n6t only 
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from its Ophir Mine, but also by purchase and on a royalty 
basis from leased mines, in response to direct, specific, per¬ 
sonal requests of Agents of the Department of the Interior, 
they did not apply to the Relator’s claim their rule of 
estoppel, set forth in paragraph XXIII of this petition, 
under which rule, if uniformly applied, said Board of 
War Minerals Relief and the Secretary of the Interior, 
would have been required to hold that the Government was 
estopped to deny that the operations of the Relator above 
referred to were of commercial importance. That in their 
failure to apply to the Relator’s claim the rule adopted by 
them and applied by them to other claims the Respondent, 

Secretary of the Interior and the Board of War Minerals 
* 

Relief appointed by him, acted in bad faith, illegally and 
capriciously. 

XXVIII. That although the Secretary of the Interior 
and the Board of War Minerals Relief appointed by him 
well knew the nature of the operations of the Relator in 
producing manganese for the urgent needs of the 
25 Nation in the prosecution of the War, and well knew 
that none of said operations of the Relator were 
for hire, and well knew that all of the operations of the 
relator in producing manganese were upon minerals con¬ 
taining manganese or manganiferous materials obtained 
by it from its own Ophir Mine, or obtained by it by pur¬ 
chase, or obtained by it on a royalty basis from leased 
mines, and that the relator produced marketable manga¬ 
nese therefrom by its work of milling, separating, and con¬ 
centrating, nevertheless, the Respondent, Secretary of the 
Interior and the Board of War Minerals Relief appointed 
by him, improperly applied the words “operating a cus¬ 
toms mill” used by a witness appearing before said Board 
of War Minerals Relief as meaning operating a mill and 
treating ores for hire, although they well knew that such 
construction was not intended by said witness, and was not 
in accordance -with the facts; that therein they acted in bad 
faith and were arbitrary. 

XXIX. That the Respondent, Secretary of the Interior 
and the Board of War Minerals Relief appointed by him, 
although they vrell knew that milling, separating and con¬ 
centrating minerals containing manganese and manganifer¬ 
ous materials, is a material and vital part of the work of 
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production of manganese, nevertheless, they disregarded 
said fact and treated the operations of the Relator in pro¬ 
ducing manganese by milling, separating and concentrat¬ 
ing minerals containing manganese and manganiferous ma¬ 
terials purchased by it, and selling the marketable manga¬ 
nese thereby produced, as merely buying and selling ore; 

that therein they acted in bad faith and arbitrarily. 

26 XXX. That the Respondent, Secretary of the In¬ 
terior and the Board of War Minerals Relief ap¬ 
pointed by him applied to the Relator’s claim its construc¬ 
tion of the words “for or upon property * * con¬ 

tained in the Dent Act, set forth in paragraph XXII of this 
petition, to the effect that these words did not permit con¬ 
sideration of expenditures for the purchase of property, 
but disregarded the statement of the Secretary of the In¬ 
terior (Payne) in support of said ruling, that the language 
of the statute, and the word “investment” contained there¬ 
in, “contemplates a temporary need and not, as a general 
rule, a permanent investment, by means of the purchase 
of a fee or long time mineral rights;” and although the 
Respondent, Secretary of the Interior and the Board of 
War Minerals Relief appointed by him, well knew that the 
investment for purchase of minerals containing maiiganese 
or manganiferous materials for the purpose of milling, 
separating and concentrating, and thereby obtaining, mar¬ 
ketable manganese therefrom, was not a permanent invest¬ 
ment, the purchase of a fee or of long mineral rights; never¬ 
theless, they held, with respect to the Relator’s claim that 
the word “property” of the Act meant personal, as: well as 
real, property, and in determining the Relator’s nbt losses 
refused to consider its investment and expenditures for the 
purchase of minerals containing manganese or manganif¬ 
erous materials; that their acts in so doing were! in bad 
faith, arbitrary and capricious. 

XXXI. That the Secretary of the Interior and the Board 
of War Minerals Relief appointed by him, well knew from 
the evidence before them, not only as set forth in the rela¬ 
tor’s sworn questionnaire and supplement thereto, but from 
the investigations of the Agents of the Department of the 
Interior; that the Relator obtained much of the minerals 
containing manganese and manganiferous materials 
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27 on a royalty basis from lersed mines, nevertheless, 
they are arbitrarily and capriciously, and in bad 

faith disregarded said evdiecne and treated all of the opera¬ 
tions of the Relator with respect thereto as “purchases of 
ore” and would not consider the royalties paid by the re¬ 
lator for such materials and minerals; though the Respond¬ 
ent, Secretary of the Interior and the Board of War Min¬ 
erals Relief appointed by him, in the cases of other claim¬ 
ants, gave consideration to and made allowance for such 
royalties in determining net losses of such other claimants. 
That with respect to the relator’s claim their acts relative 
thereto were in bad faith, arbitrary and capricious. 

XXXIT. That at the so-called hearing of the Relator’s 
claim before the Board or Commission of War Minerals 
Relief, said Commission divided the operations of the Rela¬ 
tor, Butte Central Mining and Milling Company into two 
periods—the first period of operations in which it recon¬ 
structed its mill to concentrate such minerals containing 
manganese or manganiferous materials purchased by it or 
obtained by it from leased mines—and the second period of 
its operations while it was working the Ophir Mine. 

As to the first period: The operations of the Relator, 
Butte Central Mining and Milling Company were treated 
by said Commission wholly as operations in reconstructing 
the mill and milling, separating and concentrating pur¬ 
chased minerals, and said Commission ignored the claim 
of the Relator, Butte Central Mining and Milling Company, 
with reference to said period, that the so-called purchased 
ores were taken from the Hibernia, Brittania, Bluebird, 
Great Republic and other properties leased by the Relator 
upon a royalty basis. 

28 The expert examiner employed by the Department 
of the Interior assisted the Commission in this re¬ 
spect, with the following language. 1 

“During the first period of the operations they recon¬ 
structed their mill to concentrate ores which they pur¬ 
chased on the outside, manganese, black, and manganese, 
oxide, ores which were purchased from the Hibernia, Brit¬ 
tania. Bluebird, Great Republic, and others, and most of 


1 Record of Hearing of January 7, 1920, page 15. 
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these properties were owned by the Davis Daly Copper 
Mining Company, and the ores bodies were relatively small 
—some high in silica and low in manganese. But there 
were surface deposits. The purchasers could never supply 
the capacity of the mill from these ore bodies. 

“In the second stage of the operations claimants un¬ 
watered their mine and proceeded to mine this pink man¬ 
ganese, attempting to reach the black manganese ofe on 
the surface.” j 

That said expert examiner employed by the Department 
of the Interior, in thus assisting said Commission, acted in 
bad faith and fraudulently concealed and ignored the fact 
that said Hibernia, Brittania, Bluebird, Great Republic and 
other mines—though owned by the Davis Daly Cbpper 
Mining Company—were held by the Relator, Butte Central 
Mining and Milling Company under leases upon a royalty 
basis. I 

That said Board or Commission of War Minerals Relief, 
having before it of record plain and conclusive eviderice re¬ 
garding said leases, fraudulently ignored the same, and still 
applying, and by its chairman, stated : l | 

‘ ‘ This second period is what we wanted to find out about, 
if it was of commercial importance, we felt there shojuld be 
an allowance. ’ ’ 

But as to the first period the Commission, by its Chair¬ 
man, said: 

“Here is a distinction that has been drawn, and that is, 
the operation of a customs mill is not producing in the sense 
of the Act. | 

i 

* • ♦ * * # • • 

i 

“The interpretation heretofore has been that wjhere a 
man goes out and produces ore and digs 'it and 
29 furnaces it, if he has a mill, that mill becomes part 
of the operation when completed. If it is a Customs 
mill that bids for ore for purchases, it had been held that 
the purchase of ores does not come within the operation of 


1 Record of Hearing of January 7th, 1920, page 15. 
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the Act, that the purchasing of ore or the losses that may be 
made on purchases of ore the Commission takes no account 
of it.” 

And said Commission thereby ignored the facts and evi¬ 
dence of record, failed to give the hearing required by law, 
repudiated and disallowed the claim of the Eelator, Butte 
Central Mining and Milling Company, for the period de¬ 
scribed as the first period, and said Board of Commission 
treated all of the operations of said Eelator, Butte Central 
Mining and Milling Company during said period as if ope¬ 
rations of a customs mill; treated its operations with re¬ 
spect to minerals so containing manganese obtained from 
leased mines as ore purchases, and refused to hear evidence 
regarding said leases, and ignored the claim of the Eelator, 
Butte Central Mining and Milling Company, that a large 
part of its operations during said period were in producing 
and preparing to produce manganese from minerals ob¬ 
tained from leased mines, namely, The General Sheridan, 
Norwich, Ixl. Brittania, Brilliant, Western World, Maple- 
ten. Great Eepublic, Tzarina, Ancient, Blackbird and the 
Hibernia—evidence of which was set forth by the claimant 
in its questionnaire and the supplement made thereto, and 
expressly made part thereof, which evidence was uncon- 
t raverted. 

XXXIII. Thereafter, the War Minerals Eelief Commis¬ 
sion considered the claim of the Eelator, Butte Central Min¬ 
ing and Milling Company, with respect only to the so-called 
second period, during the operations of the Ophir Mine, and 
on the 22nd day of July, 1920, rendered an opinion or rec¬ 
ommendation to the Secretary of the Interior allowing the 
Eelator a total of $42,457.50. A copy of said opinion or 
recommendation is annxed hereto, and marked Ex- 
30 hibit “B”. 

XXXIV. That the Secretary of the Interior gave 
no hearing to the Eelator, Butte Central Mining and Mill¬ 
ing Company, but accepted and approved the arbitrary, ca¬ 
pricious and fraudulent recommendations of the War Min¬ 
erals Eelief Commission, after deducting therefrom the 
sum of $1,494.98, which said Commission had allowed for 
the depletion of the mine. That the acts of said Secretary 
of the Interior in thus denying the Eelator a hearing and 
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in accepting and approving the illegal, arbitrary, capricious 
and fraudulent recommendations were illegal, arbitrary, 
capricious and fraudulent acts of the Respondent, Secre¬ 
tary of the Interior; that his act of deducting a further 
sum of $1,494.98, allowed by said Commission for depletion 
of the mine, was a further capricious act by the Respondent, 
Secretary of the Interior, in that allowances for depletion 
of mines were habitually made in similar cases by said Sec¬ 
retary of the Interior, under constructions of the War Min¬ 
erals Relief Act adopted by him. 

XXXV. The War Minerals Relief Commission in the 
recommendation to the Secretary of the Interior—referred 
to in Paragraph XXXIII hereof, and a copy of which is 
annexed hereto (Exhibit “B”) for the so-called second 
period, in making its award, did not determine the net losses 
suffered by the Relator, Butte Central Mining and Milling 
Company, by reason of expenditures made and obligations 
incurred, but made certain allowances for expenditures and 
so-called additional allowances and certain deductions, and 
disregarded the uncontraverted evidence submitted as to 
net losses, and disregarded the findings by the Auditors and 
Engineers and expert examiners of the Department 
31 of the Interior that the net losses suffered by the 
Relator amounted to $177,831.65 in a legitimate at¬ 
tempt to produce manganese, and in operations on property 
containing manganese in sufficient quantities to be of com¬ 
mercial importance, and did not consider or allow the ex¬ 
penditures made and the obligations incurred by the Rela¬ 
tor, Butte Central Mining and Milling Company, in the 
equipment, operation and maintenance of its mill, used dur¬ 
ing said period for milling, separating and concentrating 
mineral substances containing manganese mined in the 
Ophir Mine, but instead, said Commission made an jallow- 
ance for expenditures for the operation of the Opliir Mine 
alone, and for a rental of the mill at fifty cents per ton for 
3,000 tons milled, therein ignoring the undisputed fact that 
said mill was not rented, but was the property of the Re¬ 
lator. Butte Central Mining and Milling Company, and was 
operated by it during the whole of the second period, as 
well as during the previous period, in producing and pre¬ 
paring to produce manganese, and arbitrarily ignoring the 
said findings of the Auditors, Engineers and Examiners, 

i 7 


i 
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and ignoring that all of said operations of the Butte Cen¬ 
tral Mining and Milling Company were made in good faith 
for or upon property which contained manganese in suf¬ 
ficient quantities to be of commercial importance, and in a 
legitimate attempt to produce manganese to meet the urgent 
needs of the nation during the war, and in compliance with 
the request of the agents of the Department of the Interior. 

XXXV. That at the time the Relator, Butte Central Min¬ 
ing and Milling Company suffered its losses by reason of in¬ 
vestments and expenditures made and obligations incurred 
in compliance with the request of the agents of the Depart¬ 
ment of the Interior, as above set forth, the Secretary of the 
Interior was the Honorable Franklin K. Lane. The 
32 Honorable John Barton Payne was Secretary of the 
Interior at the time the award above referred to was 
made. After the passage of the amendatory act of Novem¬ 
ber 23,1921, the Department of the Interior notified the Re¬ 
lator of the passage of said Act, and the Relator thereupon 
requested a rehearing by the Honorable Hubert Work, the 
Respondent, who had then become Secretary of the Interior, 
and the Relator in said request called attention and reit¬ 
erated its claim for losses incurred in its operations in pro¬ 
ducing and preparing to produce manganese from minerals 
so containing manganese purchased and taken from leased 
properties. 

In response to said request and papers accompanying the 
same, the Respondent, Secretary of the Interior, said: 

“They furnished nothing that is not already in the record, 
except it is now claimed that the ore which heretofore has 
been held to have been purchased and milled by the claim¬ 
ant was in fact taken from mines other than claimant’s own, 
but such, mines icere operated under lease by claimant. 
Loss sustained in the milling of purchased ores is not re- 
imburseable, while the concentrating of ore, from one’s own 
mine, in one’s own mill (except by electrical process) has 
been held to be within the Act, and, therefore, this part of 
the late brief is important.” 

The Respondent, Secretary of the Interior, therein ig¬ 
nored the claim as originally filed, and the questionnaire 
and the supplement to the questionnaire, which was made a 
part thereof, ignored the sworn evidence therein as to leased 
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mines, and ignored the proceedings before the War Min¬ 
erals Relief Commission, above referred to, and set forth, 
and declined to hear the Relator further in the premises. 

The Relator, nevertheless, reiterated and further re¬ 
quested a hearing by the Respondent, Secretary of the In¬ 
terior, and supported its request by affidavits and original 
leases, all of which are now on file in the Department of the 
Interior. 

33 XXXVII. That under the provisions of the War 
Minerals Relief Act of March 2, 1919 the right to re¬ 
view decisions of the Respondent, Secretary of the Interior, 
was given to any committee of Congress thereafter duly lap- 
pointed, and by necessary implication the right to reverse 
the findings and decisions of said Secretary of the Interior. 1 

That the House Committee of Mines and Mining of the $6th 
Congress, duly appointed, did thereafter consider and re¬ 
view the acts of the Respondent, Secretary of the Interior, 
in administering the War Minerals Relief Act, and after 
full hearing did find and determine, as follows: 


“The Committee is of the opinion that, the Commission 
erred in the interpretation of the legislative intent, its in¬ 
terpretation and application of the provisions of the Act, 
and the application of the provisions of the law to i the 
facts.” I 

| 

That, thereafter, Senate Committee of Mines and Mining 
of the 69th Congress, duly appointed, after consideration 
of the acts of the Respondent. Secretary of the Interiojr, in 
administering the War Minerals Relief Act of March 2, 
1919, as amended, and after full hearing, did find and de¬ 
termine as follows: 


“The Secretary of the Interior, however, of necessity— 
although, in the opinion of this committee, without the legal 
authority therefor—delegated the authority with which this 
act of Congress clothed him to a commission, which, through 
rules and procedure set up by it, proceeded to declare what 
the law should be—as distinguished from what the act 
specifically stated it to be—and, through its decisions, 
created precedents for future action on war minerals claims 


I 

i 


1 See Work vs. United States ex rel. Rives , 267 U. S. 175. 
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which have resulted in much injustice and damage to this 
class of volunteer war producers. Many of the decisions 
of this commission seem to indicate its assumption of au¬ 
thority to pass upon the wisdom of the law, rather than to 
determine whether or not these claimants were entitled to 
the relief which Congress intended to provide for them.” 


“The language of the act clearly shows it to have been 
the intention of Congress to reimburse all losses sustained 
in the production of these four commodities when produc¬ 
tion followed governmental request or demand—that 
34 the outstanding principle which should govern in 
passing upon these claims was that of ‘request and 
compliance’; and that when these facts were established, 
the losses sustained should be reimbursed.” 

• ***••• 

“As a substitute for this principle, the Interior Depart¬ 
ment set up that of differentiation between various kinds 
of loss, notwithstanding the fact that the original act dis¬ 
tinctly specified that ‘net loss’ should be the determining 
factor in passing upon and settling these claims. In the 
opinion of this committee, therefore, the department erred; 
first, in failing to apply the principle set forth in the origi¬ 
nal act; second, in substituting another principle; and, 
third, in incorrectly interpreting and applying the second 
principle of settlement, arbitrarily selected as the basis of 
action.” 

That the Relator, Butte Central Mining and Milling Com¬ 
pany, repeatedly, and after the respective findings of the 
House Committee of Mines and Mining and of the Senate 
Committee of Mines and Mining, has requested the Re¬ 
spondent, Secretary of the Interior, to re-hear and re-con- 
sider its claim, but the said Respondent, Secretary of the 
Interior, arbitrarily and illegally ignored the findings of 
said duly appointed committees of Congress, and has arbi¬ 
trarily refused a re-hearing and re-consideration of the 
Relator’s claim. 

That in refusing to re-hear and re-consider the claim of 
the Relator the Respondent, Secretary of the Interior, has 
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arbitrarily and illegally ignored the continuing duty im¬ 
posed upon him by the War Minerals Relief Act of March 
2, 1919, and the power to revise and reconsider findings 
given by the Amendment of November 23, 1921. 

XXXVIII. That in fact the Relator, Butte Central Min¬ 
ing and Milling Company, suffered net losses by reason df 
its producing or preparing to produce manganese in com¬ 
pliance with the request or demand of the Department of 
the Interior to supply the urgent needs of the Nation iki 
the prosecution of the War, in good faith and in the legiti¬ 
mate attempt to produce manganese, and by reason 

35 of expenditures made and obligations incurred fdr 
or upon property containing manganese in sufficient 

quantities to be of commercial importance—such net losses 
amounting to $222,462.61, all as set forth in its claim orig¬ 
inally filed within three months after the passage of the Act 
of March 2,1919, and further net losses of its property con¬ 
sisting of the Ophir Mine, surface rights and mill—all hav¬ 
ing a value of more than $1,000,000. 

That the engineers of the Department of the Interior 
found that the surface rights of said property alone had a 
value of at least $15,000, and that the mining shaft alone 
had a value of $150,000. That all of said net losses, in¬ 
cluding the loss of said property, mine and mill, were suf¬ 
fered by the Relator by reason of expenditures made and 
obligations incurred subsequent to April 6th, 1917 and 
prior to November 12th, 1918, and the Relator, Butte Cen¬ 
tral Mining and Milling Company, is, in justice and equity, 
entitled to be reimbursed therefor, after due consideration 
and adjudication, in accordance with the provisions of the 
War Minerals Relief Act of March 2nd, 1919, as amended 
by the Act of November 23, 1921, and as further amended 
by the Act of June 7th, 1924. j 

Wherefore your Petitioner respectfully prays : 

1. That a writ of mandamus be issued directing the Re¬ 
spondent, Hubert Work, Secretary of the Interior, to take 
jurisdiction of, hear, consider, adjudicate and determine 
justly and equitably, conformably to law, and in accordance 
with applicable statutory provisions, the Relator’s claim 
for net losses suffered by reason of expenditures made and. 
obligations incurred, not merely for speculative pur- 

36 poses, but in good faith, for the purchase of materials 
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and mineral substances, and for and on account of 
property and expenditures upon property owned, leased or 
controlled by your Relator, which materials, mineral sub¬ 
stances, leaseholds and properties contained manganese in 
sufficient quantities to be of commercial importance, and 
all of which net losses were suffered by reason of produc¬ 
ing or preparing to produce manganese, and in a legiti¬ 
mate attempt to produce manganese in compliance with the 
request or demand of the Department of the Interior, to 
supply the urgent needs of the Nation in the prosecution 
of the War, and to allow such sums are are just and equi¬ 
table, and to adjust, liquidate and pay to your Relator such 
net losses thus arising. 

2. That a rule may issue requiring the Respondent, 
Hubert Work, Secretary of the Interior, to show cause, if 
any he can, why the writ of mandamus should not issue as 
herein prayed. 

3. And for such other and further relief as to the nature 
of the ease may require and to the Court seems just and 
proper. 

BUTTE CENTRAL MINING AND 
MILLING COMPANY. 

WILLIAM G. BURNS, 

Vice-President. 

AUSTIN M. PINKHAM, 

WM. B. LAWRENCE, 

Counsel. 

No objection to the filing of this pleading in lieu of for¬ 
mer Petition or amended petition. 

0. H. GRAVES, 

Atty. for Secy, of Interior. 

37 United States of America, 

District of Columbia, ss: 

William G. Burns, being first duly sworn, on oath deposes 
and says that he is the Vice President of the Butte Central 
Mining and Milling Company described in the foregoing 
petition, and that he is authorized by the said Corporation 
to execute this affidavit for and on behalf of the said Cor¬ 
poration; that the amended petition herein was signed by 
h im in behalf of the said Corporation by its authority duly 
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given; that he has read the foregoing petition and knows 
the contents thereof; that the matters and things therein 
stated as of his own knowledge are true and those stated 
upon information and belief, he believes to be true. 

WILLIAM G. BURNS, 

Subscribed and sworn to before me this 12th day of Miy, 
A. D. 1927, at Boston. 

AUSTIN M. PINKHAM, 

Notary Public, 

Commonwealth of Massachusetts. 
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Exhibit “A.” 


Total Expenditures, Schedule 1. 

Total Ore Purchased, Schedule 3... 

5/1/17, 

12/31/17. 

$84,917.46 

3,651.21 

1/1/18, 7/1/18. 

$66,212.27 

3,036.15 

Accts. 

payable. 

i 

$37,91$. 50 
22,494.31 

Total Schedules 1 and 3. 

Less Income from Ore Sales, 
Sched. 2. 

$SS,568.67 

25,746.45 

$69,248.42 

14,649.80 

$60,41S 

i. 8i 




Net Losses. 

$62,820.22 

$54,598.62 

$60,412.81 

Recapitulation. 




Total Expenditures. 

Total Ore Produced. 

$189,048.23 

29,191.67 




Less Ore Sales. 

$216,229.90 

40,398.25 


j 

i 

j 



$177,831.65 


i 

i 



Payroll 

Mill .. 
Mine .. 


General Expense... 
Hauling, Freight, Express 
Traveling Expense. 

Total 5/1/17-12/31/17.... 
Total 1/1/18-7/1/18. 


Schedule 1. 

j 

5/1/17, Accts. 

12/31/17. 1/1/18,7/1/18. payable. 


$59,008.57 

$37,856.11 

$180.00 

14,069.09 

5,716.46 

4,990.52 

9,022.22 

22,828.12 

4,193.37 

3,363.12 

1,564.02 

1,196.20 

12,873.22 

1.42S.27 

41.80 

6,84^.72 

3.S70.29 

84,917.46 

66,212.27 

$37,918.50 

$66,212.27 

$37,918.50 

i 



$189,048.23 




Total Expenditures 
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Schedule 2. 


Ore Sales i>er Creden's Report 5/1/17 to 12/31/17. $25,74S.43 

Ore Sales 1/1/1S to 9/19/18. 14,649.SO 


$40,398.25 


Schedule 3. 


Ores Purchased: 


July 31. 1917. Paid for by check. $100.00 

Sept. 30. “ “ “ “ “ 1.040.75 

Oct. 30. . “ . 175.00 

Nov. 30. . . 2.035.43 

“ “ *• .. “ . 300.00 

Jan. 31. 1918. “ “ “ 970.60 

Feb. 28, “ “ “ “ *• 443.92 

Mar. 31. . . 1.621.63 

39 

Mar. 31. 1918, Due Davis Daly Copper Co. 9.364.61 

“ “ “ Accts. Payable for ore. 13,129.70 


Total 


$29,181.67 


Exhibit ‘‘B.” 

Claim Xo. 1021. In Matter of Claim of the Butte 
Central Mining and Milling Co. Boston, Massachu¬ 
setts. 

July 22, 1920. HGP—MM. 
The Honorable the Secretary of the Interior. 

Dear Sir: 

This is a claim for alleged losses sustained in the pro¬ 
duction of manganese. 

In 1917 and prior thereto, the claimants were the owners 
of the Ophir Mine, which, at that time, was known as a 
silver mine and located near Butte City, Montana. 

The surface improvements contained, among other things, 
a concentrating mill which had been operated during 1916 as 
a customs mill for the treatment of zinc ores from the Davis 
Daly properties. About May, 1917, it was decided to re¬ 
model the mine concentrating mill for use in the concentra¬ 
tion of manganese ores from several mines located near 
Butte City, Montana. 

In June, 1917, W. C. Phalen of the Bureau of Mines 
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i 

visited Butte City and talked with Mr. Creden, who was 
then manager of the claimant company. His remarks, at 
that time, may be construed as being a request from a proip- 
erly constituted Government agent. 

The Act under which this claim is filed, provides as fol¬ 
lows : 

“That the Secretary of the Interior be, and he hereby is, 
authorized to adjust, liquidate, and pay such net losses as 
have been suffered by any person, firm, or corporation, by 
reason of producing or preparing to produce, either 
40 manganese, chrome, pyrites, or tungsten in compli¬ 
ance with the request or demand of the Department 
of the Interior, the War Industries Board, the War Trade 
Board, the Shipping Board, or the Emergency Fleet Corpo¬ 
ration.” 

| 

The Act further provides: 

“That no claim shall be allowed or paid by said Secretary 
unless it shall appear to the satisfaction of the said Sec¬ 
retary that the expenditures so made or obligations so in¬ 
curred by the claimant were made in good faith for or upon 
property which contained either manganese, chrome, 
pyrites, or tungsten in sufficient quantities to be of commer¬ 
cial importance.” j 

j 

The Act further provides: 

“That in determining the net losses of any claimant the 
Secretary of the Interior shall, among other things, take 
into consideration and charge to the claimant the then 
market value of any ores or minerals on hand belonging to 
the claimant, and also the salvage or usable value of anv 
machinery or other appliances which may be claimed was 
purchased to equip said mine for the purpose of complying 
with the request or demand of the agencies of the Govern¬ 
ment above mentioned in the manner aforesaid.” 

j 

These provisions of the Act, as well as the discussions 
that occurred in both the Senate and the House of Repre¬ 
sentatives at the time the measure was up for consideration, 
show that the Act referred solely to producing or preparing 

3—4876a ! 


i 
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to produce the ores named in the Act and did not apply to 
losses on purchases of ores, sales of ores or treatment of 
ores. 

The construction and operation of a customs mill, as well 
as the purchase or sales of ores, are purely commercial 
transactions and do not constitute producing or preparing to 
produce ores as contemplated by the Act. Under this con¬ 
struction the Commission is compelled to disregard this part 
of the claim relating to losses sustained in buying and sell¬ 
ing ores and im concentrating ores for compensation. 

The operation of the mill as a customs mill did not prove 
profitable and it was closed down in the fall of 1917. In 
January, 1918, the claimants decided to unwater the 
40 1 /-> Ophir Mine, their own mine, and endeavor to concen¬ 
trate the rhodochrosite ores which were believed to 
exist in that mine. The expenditures made in this opera¬ 
tion were in producing and preparing to produce on their 
own property, and therefore, come within the contemplation 
of the Act. This operation did not prove profitable but 
3,000 tons of ore were mined and treated in their own mill, 
producing 900 tons of manganese concentrates which were 
sold. 

In July, 1918, the claimants leased the mill to the New 
York-Montana Testing and Engineering Company, and the 
operations on their own mine ceased. 

The losses, therefore, which we have considered, are those 
which occurred between January 10, 1918, and July 6,1918, 
and are shown in the following statement: 

Statement. 

Expenditures, January 10, 1918, to July 6, 1918, (as Shown 

in the Auditor’s Report). 

Mill Starting..;. $2,038.62 

Unwatering ... . 10,912.65 

January 10-April 8,1918. 17,437.74 

April 9-June 1, 1918. 18,924.17 

June 2-July 6,1918. 6,363.88 


$55,677.06 







35 


HUBERT WORK, SECRETARY OF THE INTERIOR. 


16,574-54 

Balance . $39,102.52 


360.00 

1,500.00 
1,494.98 

Total for award. $42,4*57.50 

41 The Commission, therefore, recommends an ajward 
of $42,457.50. ! 

JOHN F. SHAFROTH, 
PHILIP N. MOORE, 

HORACE G. POMEROY, 

Commissioners. 

(Endorsed.) 

| 

Leave to file granted May 19, 1927. 

WALTER I. McCOY, | 

Chief Justice. 

Answer to Amended Petition for Mandamus. \ 

Filed June 15,1927. ! 

i 

Comes now the respondent Hubert Work as Secretary of 
the Interior of the United States by way of response to the 
rule to show cause and for answer to the Amended Petition 
for Mandamus says: 

1-2. He admits the allegations of paragraphs 1 and 2 
thereof. 


Additional allowances: 

Subsistence for F. I. Davison, Jan. 10 to Apr. 

9,1918 (90 days) @ $4 per diem. 

Rental on mill at 50^ per ton for 3,000 tons 

milled. 

Depletion on mine—10% of ore sales. 


Deductions made by Commis¬ 
sion: 

Ore Sales. 14,949.80 

Legal and Personal expense of F. I. 

Davison. 1,624.74 
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3. The allegations contained in paragraph 3 to the effect 
that the United States was at war with Germany, between 
the dates mentioned, that a war minerals committee existed, 
the personnel of its membership, that Congress had passed 
the act of October 5, 1918, and the provisions thereof will 
all be noted judicially by the Court. None of said allega¬ 
tions are relevant to the issue here, have no bearing thereon 
directly or indirectly and do not determine to any extent 

any fact or circumstance tending to indicate a right 
42 in petitioner to recover under section 5 of the War 
Minerals Relief Act of March 2,1919 (40 Stat. 1272), 
commonly known as the “Dent Act”, and the respondent is 
informed that it is not incumbent on him either to affirm 
or denv them. 

4. The allegations of paragraph 4, as matters of fact, are 
admitted. Respondent denies that they or any of them are 
pertinent or constitute any basis for the relief sought by 
petitioner, save the fact that such official, both publicly and 
privately, requested and solicited an increased production 
of the ores mentioned in the act for the use of the Nation 
in the prosecution of the war. 

5. The allegations of paragraph 5, as matters of fact are 
admitted, but respondent denies that they or any of them 
are pertinent to or constitute any basis for the relief 
sought herein. 

6. The allegations of paragraph 6, as matters of fact are 
admitted, but respondent denies that they or any of them 
are pertinent to or constitute any basis for the relief sought 
herein. 

7. The allegations of paragraph 7, as matters of fact, are 
admitted. 

8. The allegations of paragraph 8, as matters of fact, are 
admitted. 

9. The allegations of paragraph 9 are admitted except 
those contained in the last section thereof at the top of 
page 9 of the Amended Petition for Mandamus, which are 
denied, because apparent on the face thereof they constitute 
the mere conclusion and construction of the pleader as to 
what is manganese ore in the meaning of the War Min¬ 
erals Relief Act, and this respondent is informed that it is 
not incumbent on him either to affirm or deny them. 
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10. The allegations of paragraph 10, as matters of fact 
are admitted. j 

43 11. The allegations of paragraph 11 in the manner 

and import pleaded, except such as are in this an¬ 
swer specifically admitted, are hereby denied. Further an¬ 
swering respondent denies the demand and request to jpeti- 
tioner, by the ofi/icals named in said paragraph “That it 
engage in the production of manganese and that for that 
purpose it prepare and arrange its mill and undertake 
therein to produce manganese from the materials and jnin- 
eral substances available in.said Butte camp * * * by 

milling, separating and concentrating, to produce market¬ 
able manganese therefrom,” and he especially denies;that 
the process of “milling, separating and concentrating”!low- 
grade ore, “into marketable manganese” constitutes the 
production of manganese in the purview of the War Min¬ 
erals Relief Act. 

12-13. Further answering respondent admits that peti¬ 
tioner’s mill was operated for the purpose of “milling, 
separating and concentrating” low-grade ore into market¬ 
able manganese; that petitioner may have owned the leases 
enumerated in paragraph 12 at the time of said stimulation, 
respondent neither affirms nor denies, because he hajs no 
knowledge thereof except the statement of the petitioner 
and certain documents submitted to him long after the 
proceeding involving petitioner’s claim before him was 
finally closed. Respondent further shows to the Court, 
that upon the testimony submitted to him and upoiii the 
entire record made at the hearing of petitioner’s claim be¬ 
fore him, respondent found and held that the low-gradb ore 
so milled, separated and concentrated in petitioner’s! mill 
was purchased by petitioner at so much per unit from ore 
buyers and sellers, upon the open market or from mines 
where the same had been produced by others. For the 
purpose of this answer respondent denies that petitioner 
owned leases upon any lands mentioned in said amended 
petition and denies that any of the losses refused 

44 reimbursement by him were sustained upon ore& pro¬ 
duced by petitioner from leased lands or other lands; 

that if such leases were in fact held by petitioner, such fact 
was known to it and full opporunity was given it to offer 
proof of any loss claimed on account thereof; thatlpeti- 
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tioner’s claim, together with the record, and all the evi¬ 
dence offered by petitioner, and otherwise obtained to sup¬ 
port the same, was fully and fairly considered by respond¬ 
ent, who in the exercise of his official judgment and dis¬ 
cretion rendered his final decision thereon, upon the merits. 
That the time for making and presenting a new claim upon 
other and different grounds has fully expired. 

Further answering the allegations of said paragraphs, 
respondent states that he has no personal knowledge of 
the facts regarding the development and invention of the 
process claimed by petitioner in paragraph 12, or regarding 
the financial losses sustained in its attempt to put the same 
in operation in its said “milling, separating and concen¬ 
trating” plant, or the sale of said property under attach¬ 
ment and judgment. He states that substantially these 
allegations were made before him upon the hearing of peti¬ 
tioner’s original claim and evidence appears in the record 
which was supplied by petitioner as proof thereof; as he 
knows nothing to the contrary he admits their truth but 
denies that said losses are intended to be reimbursed by 
the provisions of the War Minerals Relief Act. 

14. The passage and amendment of the War Minerals Re¬ 
lief Act are admitted. 

15. Respondent admits the appointment by the Secretary 
of the Interior of the three persons named as the bureau or 
board of War Minerals Relief and that they thereupon 

entered upon the performance of their duties under 
45 the supervision and by and with the approval of the 

Secretary of the Interior. He admits the appoint¬ 
ment of auditors and engineers to examine the vouchers, 
accounts and properties, and otherwise assist the Secretary 
of the Interior and said board in obtaining information 
upon which to base his official determination of the facts, 
and ascertain what losses sustained by claimant are subject 
to lawful reimbursement. Said reports were wholly ad¬ 
visory, were general, and were not determinative of the 
right of claimant to recover under said act, nor of the 
amount which should be awarded, the same being wholly 
involved in the exercise of the official judgment and dis¬ 
cretion of the Secretary of the Interior. 

16-17. The respondent in allowing to petitioner the sum 
of $42,457.50 in full and complete reimbursement of its 
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total net losses, in the intent and purview of said act, fpund 
and admits, that petitioner sustained reimbursable losses 
to that extent. Its losses in addition thereto including all 
losses enumerated in petitioner’s Amended Petition for 
Mandamus were duly considered and denied allowance by 
respondent in the original hearing of petitioner’s claim 
aforesaid, because he found them to have been incurred 
otherwise than under the provisions of said act. He specifi¬ 
cally denies that petitioner made claim for losses sustained 
in operating leased properties and refers to the record of 
the testimony of the superintendents of petitioner’s mill 
and its treasurer given upon said hearing, as appears else¬ 
where in this answer. He specifically denies that petitioner 
suffered losses amounting to $222,462.61, or any other sum 
in excess of the amount allowed it as aforesaid, which was 
reimbursable under the terms of said act. 

The activities of the auditors and engineers,' and 
46 the reports made by them as alleged are admitted, 
except as stated in paragraph 15 hereof; such find¬ 
ings and reports were merely advisory as to specific condi¬ 
tions and were in no sense determinative of the right of a 
claimant to reimbursement under the provisions of the act, 
the same being wholly subject to the exercise of the official 
judgment and discretion of the Secretary of the Interior. 
Exhibit “A” is a part of the records of the office of the 
Secretary of the Interior. | 

18. Whether or not the allegations of paragraph 18 cor¬ 
rectly state the provisions of the Dent Act, such provisions 
as they appear in the law, are admitted. Respondent ad¬ 
mits the filing of claims under said act as alleged, that 
the sum then available for their payment was insufficient 
to satisfy all, in full, as filed. 

19. While the short excerpt from the statement of a for¬ 
mer Secretary of the Interior, contained in a letter, as 
quoted, is admitted, if correctly quoted, it is admitted only 
as a part of said letter, and for the purpose of disclosing 
the meaning and intent which it bears to the other portions 
of said letter, the same (citation of which is made by pe¬ 
titioner) is hereby referred to and made a part hereof. 

That the Board of War Minerals Relief which acted in 
an advisory capacity and wholly under the official super¬ 
vision and direction of the Secretary of the Interior, had 
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been delegated the duties and discretion imposed upon the 
Secretary of the Interior is challenged and expressly de¬ 
nied; that said board had made numerous rulings by which 
manv claims had been ruled out is also denied. The ad- 
ministration of the War Minerals Belief Act was expressly 
delegated to the Secretary of the Interior whose offi- 

47 cial rulings in allowing and denying the allowance 
to claims or parts of claims under said act were 

especially made final and conclusive, and in such respect 
each and every claim, including this petitioner’s claim was 
finally passed upon and determined by that officer. If in 
its capacity as a source of advice and assistance to the 
Secretary of the Interior said board adopted rules for its 
own convenience and made reports to the Secretary in¬ 
volving its findings and conclusions, all such rules, reports, 
findings and proceedings were merely preliminary to the 
final determination of the Secretary and of no binding force 
and effect unless adopted by him in such final determina¬ 
tion. With an appropriation of $8,500,000 with which to 
pay $16,655,481.94 in claims, it is admitted that the original 
purpose of the board as well as that of the Secretary, was 
to make the appropriation pay the claims, in a manner 
and in amounts that should be “just and equitable” as be¬ 
tween the several claimants and as between them and the 
United States; and it appearing as it afterward developed, 
that many of said claims were excessivelv inflated, said 
appropriation was amply sufficient and there now remains 
in the Treasury of the United States, as shown by the last 
report of the Secretary of the Interior to Congress, rela¬ 
tive to War Minerals Belief, more than $900,000, thereof. 

20. Bespondent denies all and singular the allegations 
of paragraph 20 of the amended petition and reiterates 
his statements set out in paragraph 19 of this answer rela¬ 
tive to the character and authority of the Board of War 
Minerals Belief and the nature and effect of its proceed¬ 
ings. Said paragraph contains various immaterial allega¬ 
tions which if of record are admitted as matters of fact, 

but all others are denied because immaterial, not re- 

48 sponsive to the issue involved and form no basis for 
granting the relief sought. 

21. Bespondent denies that the act of October 5, 1918, 
or any of the war measures referred to herein save and 
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except the "War Minerals Relief Act (40 Stat. 1272), have 
any place in this proceeding. The original claim of peti¬ 
tioner was tiled with this respondent as Secretary of the 
Interior for reimbursement of net losses sustained upder 
the provisions of the said War Minerals Relief Actl It 
was duly investigated, regularly tried, the claimant be¬ 
ing present and represented by counsel, briefs and argu¬ 
ments were filed, and all matters and things in connection 
therewith were fully considered. Thereupon that portion 
of its claim represented by the sum of $42,457.50 was al¬ 
lowed and paid and the balance was denied; rehearings 
were applied for, which upon due consideration were! like¬ 
wise denied; thereupon the proceeding was ordered clpsed, 
all being under the express provisions of the said War |Min¬ 
erals Relief act. Therefore, such allegations of paragraph 
21 of the amended petition as are evidenced by any public 
record, are admitted as matters of fact, and all of the re¬ 
maining allegations thereof, including the conclusion that 
Commissioner Moore and the Solicitor of the Department 
of the Interior were “ speaking officially for the Secretary 
of the Interior” in the administration of said act, are 
hereby expressly denied. 

22. The respondent Secretary of the Interior admit^ that 
he promulgated rulings, and decisions under the War Min¬ 
erals Relief Act in each and every claim presented and 
considered thereunder, and has no disposition nor inten¬ 
tion to deny any of them, reserving the right to prevent the 
incumbering of this record by the use of things which are 
irrelevant to the claim of this petitioner and the issue 
49 legally raised herein, by objection at the proper; time. 

He denies that the allegations of paragraph 22 rela¬ 
tive to such rulings have any relevancy to the granting of 
a writ of mandamus herein, and he specifically denies that 
any attempt was made either by himself or through his 
counsel to deceive, mislead, or improperly or untruthfully 
present the law and the facts to the Supreme Court pf the 
United States in the argument of the case of Work v. 
United States ex. rel., Rives (271 U. S. 175). That said 
allegation is untrue both in spirit and letter, and the opin¬ 
ion of said Court therein is hereby referred to and made 
a part hereof as a showing that the Court was not misled 
but on the other hand, clearly understood said argument. 
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23. Respondent denies the allegations of paragraph 23. 
This is a proceeding solely for mandatory relief; as the 
Court is not vested with power to review the construction 
placed upon the act by the Secretary of the Interior in the 
disposition of a claim thereunder, unless clearly arbitrary 
and capricious, neither has it authority to review in such 
a proceeding each and every claim, holding, and utterance 
of the Secretary growing out of the general administration 
of an entire subject reposed in him by Congress, and par¬ 
ticularly will not do so where the claim, holding, or utter¬ 
ance referred to has no connection with the question for 
decision by him. None of the alleged actions, statements 
or holdings set out in said paragraph 23 were made in any 
hearing upon the claim of petitioner and have no connection 
therewith; that neither the Secretary of the Interior nor 
the Board of War Minerals Relief have any power or au¬ 
thority to change, amend or modify the language of said 
act is beyond question and requires no comment. 

50 24. Respondent denies all and singular the allega¬ 

tions of paragraph 24. 

25. Respondent denies all and singular the allegations 
of paragraph 25. Further answering the allegations 
thereof, respondent states that all official records in his 
office are public records, and have at all times been avail¬ 
able to petitioner ; have been examined by his various coun¬ 
sel from time to time and the statement that petitioner was 
not afforded full and ample opportunity to submit evidence, 
examine the official public records in said proceeding and 
to fully disclose its said claim is false and wholly without 
foundation in fact, as clearly evidenced by the record 
thereof; said record discloses the fact and it will not be de¬ 
nied that from the date of filing of its claim before the Sec¬ 
retary claimant has changed counsel several times, and 
has so changed its course of action and grounds for re¬ 
covery that the amended bill herein sets forth new, dis¬ 
tinct and independent grounds therefor which were not 
presented to respondent upon the original hearing and 
which respondent endeavored to bring out therein through 
witnesses produced by claimant, to wit, W. L. Creden and 
Carl J. Tauerman, former superintendents and A. B. Galla¬ 
gher, its treasurer, when they were on the witness stand. 
Their testimony relative to the source of the ore which was 
handled by petitioner in its said mill is as follows: 
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I 

From the testimony of W. L. Creden: 

“I was also general manager of the Butte Central Min¬ 
ing and Milling Company here. 

Mr. Sanders: How long have you been in the employ of 
the Butte Central Mining and Milling Company? 

Mr. Creden: About two years and a half. * * * 

51 Mr. Sanders: Well as a result of your endeavot to 
produce manganese from the Ophir and the Hibernia, 
did you enter into lease with owners of manganese deposits, 
either in Butte, Montana, or elsewhere? 

Mr. Creden: Yes, sir, we entered into arrangement's to 
accept ore from many mining claims here in Butte and in 
Phillipsburg, Montana. I 

Commissioner Moore: That is you made arrangements 
to concentrate tlieir ore for them? 

Mr. Creden: Yes, sir. * * * j 

Commissioner Moore: You started to say you accumu¬ 
lated a stock of Phillipsburg ore. 

Mr. Creden: Yes sir. 

Commissioner Moore: On what basis was that purchased? 

Mr. Creden: We were to buy the ore at so much| per 
unit—the crude ore. 

Commissioner Moore: Delivered at your mill ? 

Mr. Creden: Delivered at the mill, yes, sir. * * j* 

Mr. P. F. Roosa: You were doing a custom business? 

Mr. Creden: Yes sir. I 

______ i 

Mr. P. F. Roosa: You were not concentrating that ojre at 
so much a ton, and delivering the balance of it back? 

Mr. Creden: No, we were buying it at so much per unit. 
While I was in New York, word came to me by telegraph 
that the mill could not successfully treat Phillipsburg ore, 
the ore would not stay in the mill, it ran through it. 

Commissioner Moore: What do you mean by that? 

Mr. Creden: It was so fine it would not stay there. I 
gave an order here for a few hundred tons for the purpose 
of testing and the agent bought the whole business, prac¬ 
tically, and shipped it in to us. The result is we had to pay 
for all that ore. 

Commissioner Moore: How many tons did you buy? 

Mr. Creden: We bought many thousands of tons* con¬ 
tracted for the mine’s output. 


j 

i 


i 
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Mr. Sanders: As a matter of fact he had involved the 
Butte Central Mining and Milling Company in litigation 
which is still pending? 

Mr. Creden: Yes sir. 

52 Commissioner Moore: He about borke you up? 

Mr. Creden: He simply overlooked my instruc¬ 
tions to get a few tons for testing purposes, and this agent 
simply ran wild out there. He wanted a commission on 
everything he could get, you know, and he flooded us. The 
company up to that time was just a little tender on the fi¬ 
nances, the slightest blow would blow it over, but when 
Phillipsburg ore came in, they were completely smothered, 
and they went under; they closed down their operation. 

Commissioner Moore: Subsequently your attention was 
directed to the demand for manganese, and you acquired 
in the interests of the same the Hibernia claim? 

Mr. Creden: The manganese ore of the Hibernia, not 
the Hibernia itself. 

Commissioner Moore: You acquired it under lease? 

Mr. Creden: Under an open arrangement, until we could 
decide what to pay for a unit of manganese. 

* * * * * # * 

Commissioner Moore: Failing to secure enough ore to 
keep that mill busy, you went into the purchase of ores 
from Phillipsburg? 

Mr. Creden: Yes sir. 

Commissioner Moore: Which proved unsuited to your 
mill? 

Mr. Creden: Yes sir. 

Commissioner Moore: And by virtue of your agent ex¬ 
ceeding his authority and committing the company to ex¬ 
travagant contracts the company was swamped and fore¬ 
closed ? 

Mr. Creden: Yes sir.” 

From the testimony of Carl J. Tauerman: 

“Mr. Sanders: You know Mr. Creden who has just tes- 
testified. 

A. Yes sir. 

Q. Were you his successor in operations with this mill 
you mentioned? 
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A. Yes sir. * * * The open cuts had started ! to 

work, and we started in on a custom basis. I was in charge 
of the operations, and we ran on a custom basis on pink 
and black manganese from Julv 6, to November 1:2th. 
(1918). 

Commissioner Moore: And entirely on custom ore?! 

Mr. Tauerman: Entirely on custom ore. * * * A 

great deal of the ore was obtained from the Clark-Montana 
Realty Co., at that time. That was the black ores and the 
pink ores were obtained from the second class ores of the 
Emma . 11 * * * | 

53 From the testimony of A. B. Gallagher, Treasurer: 

“A verbal lease was obtained on the General Sheridan 
claim. * * * Ore was also taken for lessor’s accolunt 

from the following claims: Norwich, Mapleton, Great Re¬ 
public, Tzarina, Ancient Blackbird, Hibernia, Brittanina. 
This ore was bought outright from the miners at a price 
from 25^ to 30? per unit of manganese.” I 

. i 

And further, “ * * * Lucian Eaves, mining engi¬ 

neer of Butte, was called in and given authority to contract 
for certain ores in the Phillipsburg Camp, Eaves to pay 
his own expenses, and as compensation to receive a cer¬ 
tain commission on each ton of ore contracted for.” j 

The above testimony was taken upon due notice to claim¬ 
ant by the Board of War Minerals Relief as a basis ;for 
its recommendation to the Secretary of the Interior with 
claimant present by said officials and by counsel and there 
is no testimony to the contrary produced by claimant^ 

26. The respondent having heretofore herein fully an¬ 
swered the same, the allegations of paragraph 26 of!the 
amended petition, all and singular are hereby denied. 

27. The respondent having heretofore herein fully!an¬ 
swered the same, the allegations of paragraph 27 of! the 
amended petition, all and singular are hereby deniedl 

28. The respondent having heretofore herein fully; an¬ 
swered the same, the allegations of paragraph 28 of! the 
amended petition, all and singular are hereby denied. 

29. The respondent having heretofore herein fully! an¬ 
swered the same, the allegations of paragraph 29 of i the 
amended petition, all and singular are hereby denied. j 
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30. The respondent having heretofore herein fully an¬ 
swered the same, the allegations of paragraph 30 of the 
amended petition, all and singular are hereby denied. 

31. The respondent having heretofore herein fully an¬ 
swered the same, the allegations of paragraph 31 of 

54 the amended petition, all and singular are hereby 
denied. 

32. Respondent denies all and singular the allegations 
of paragraph 32 of the amended petition in the manner 
and import in which they are pleaded and denies that they 
have any proper application to the issue here involved, to 
wit, the authority of the Secretary to make a final and 
conclusive determination of petitioner’s claim. 

33. Respondent denies that consideration was given by 
him to only a portion of petitioner’s claim. He admits the 
opinion set out as Exhibit “B.” 

34. The respondent having heretofore herein fully an¬ 
swered the same, the allegations of paragraph 34 of the 
amended petition, all and singular are hereby denied. 

35. The respondent having heretofore herein fully an¬ 
swered the same, the allegations of paragraph 35 of the 
amended petition, all and singular are hereby denied. 

36. The names of the various Secretaries of the Interior 
as alleged are not denied, but as the other allegations of 
paragraph 36 of the amended petition are elsewhere herein 
fully answered, a repetition thereof seems unnecessary. 

37. The allegations of paragraph 37 of the amended peti¬ 
tion comprise a confusion of conclusions of law, statement 
of record facts and statements wholly without foundation 
either of law or fact. Having made full answers thereto 
elsewhere herein, a repetition at this point seems unneces¬ 
sary. 

38. The respondent having heretofore herein fully an¬ 
swered the same, the allegations of paragraph 38 of the 
amended petition, all and singular are hereby denied. 

55 The Defense Briefly Stated. 

39. Having attempted in detail to answer the allegations 
of a most complicated and long drawn out Amended Peti¬ 
tion for a Writ of Mandamus against the Secretary of the 
Interior intended to require him to do that which he has 
already fully and completely done, in order to briefly and 
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concisely show to the Court that claimant had a full* fair 
and exhaustive examination and reexamination of its claim 
when originally presented to him for allowance, and for 
further answer, respondent states: 

(a) That the War Minerals Relief Commission begin¬ 
ning on or about January 17, 1920, gave a hearing to the 
claim of the Butte Central Mining and Milling Company, 
the record of which being voluminous, and being a part 
of the records in the office of the Secretary of the Interior, 
and a public record, is hereby referred to and made a part 
hereof. Upon said hearing the Commission recommended 
the allowance of the sum of $42,457.50, in full of all those 
items of losses contained in the claim, which they deemed 
reimbursable under the Dent Act, and including an item 
of $1,494.98, depletion on mines. The Secretary of the In¬ 
terior deducted the latter item, and allowed and paid to 
claimant the sum of $40,962.52, which claimant accepted. 

( b) That by reason of the fact that the Butte Central 
Mining and Milling Company was unable to show by evi¬ 
dence, and did not show, facts with reference to minerals 
so containing manganese now claimed to have been ob¬ 
tained from mines leased by it, such losses were denied 
reimbursement. 

( c) That no oral evidence was introduced before 
56 the War Minerals Relief Commission, or before the 
Secretary of the Interior at any of the hearings or 
rehearings, except such as appears in the record of the 
hearings held at Butte, Montana, on Monday, August 4, 
1919, at Washington, D. C., on January 17, 1920, and at 
Washington, D. C., on February 25, 1920, all of which was 
reported, transcribed, and is a part of said record in the 
Interior Department. 

(d) Thereafter the War Minerals Relief Commission, on 

the 22d of July, 1920, rendered an opinion or recommen¬ 
dation to the Secretary of the Interior, a copy of which 
is annexed to the Amended Petition of Mandamus as Ex¬ 
hibit “B” thereto. ! 

( e ) That after the passage of the amendatory act of 
November 23, 1921, the Department of the Interior noti¬ 
fied the claimant of the passage of said act; the claimant 
thereupon requested a rehearing by the Honorable Hubert 
Work, the respondent, who had then become Secretary of 
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the Interior. The claimant in said request called attention 
to and insisted upon its claim for losses incurred in its 
operations involving the buying and selling of ores which 
were concentrated in its mill, containing manganese, which 
are now claimed to have been taken from leased properties. 
Said claim was at that time made for losses aggregating 
the sum of $137,000.00. The claim was duly reviewed by 
the War Minerals Relief Commissioner Ira E. Robinson, 
and on June 0, 1922, he denied an additional award. A 
copy of his decision is hereto attached marked Exhibit “A” 
and made a part hereof. Thereafter claimant appealed 
from said decision to the Secretary of the Interior, and 
on July 25, 1922, the First Assistant Secretarv of the In- 
terior, E. C. Finney reviewed the claim and denied anv 
additional award. A copy of that decision is hereto at¬ 
tached marked Exhibit “B” and made a part hereof. 
57 (/) In response to the further request of petitioner 

in September, 1923, the respondent, the Secretary of 
the Interior, by letter of September 14, 1923, again denied 
a rehearing and declined to reopen the proceeding before 
him, it having been finallv closed bv formal order, on August 
8,1923. 

(g) The claimant, nevertheless, following the receipt of 
said letter and on November 2G, 1923, requested a further 
rehearing by the respondent, the Secretary of the Interior, 
and for the first ; time produced and filed with him certain 
leases in renting covering some or all of the mines men¬ 
tioned in paragraph 12 of the amended petition, and for the 
first time made claim for losses sustained upon such leases, 
which leases had not theretofore been presented to the War 
Minerals Relief Commission, or to the Secretary of the In¬ 
terior at any hearing held upon its claim for losses, support¬ 
ing said request by affidavits and other documents, all of 
which are now on file in the Department of the Interior. 
Said further rehearing was denied on December 5, 1923, by 
letter addressed to E. R. Grabow, a representative of said 
claimant, a copy of which is hereto attached, marked Ex¬ 
hibit “C” and made a part hereof. 

40. That the determination, adjustment and payment of 
net losses under the act of March 2,1919 (40 Stat. 1272), as 
amended, involves the administration of an act of gratuity 
which can only be administered and awarded by the Secre- 
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tarv of the Interior. The Court, under the terms of said 
act, has no authority either to adjudge the validity of any 
claim, determine the amount to be paid thereon, or order 
payment of any part or item thereof. Neither may it de¬ 
termine the elements or facts which form the basis of any 
award, the propriety of any award, nor may it review the 
action of the Secretary of the Interior in making an awird 
or declining to make one, wherein he has exercised discre¬ 
tion in determining whether or not the claim or item 
58 under consideration is one which Congress intended 

to reimburse bv said act. 

* 

Further answering respondent states that petitioner’s 
amended bill seeks to have that done by the Secretary of the 
Interior which has already been done by him, to wit, that 
he be required to take jurisdiction of and adjudicate ! the 
petitioner’s claim in so far as it pertains to net looses 
claimed but not intended to be reimbursed under the pro¬ 
visions of the Dent Act. Respondent avers that he took 
full jurisdiction over petitioner’s entire claim, considered 
it and every item, element, or factor thereof as presented to 
him and after a full hearing and due consideration of all 
the evidence and the law applicable thereunto, and after 
several reliearings thereof, in the due exercise of his judg¬ 
ment and discretion, found and adjudged the full amount of 
petitioner’s net loss deemed by him to be just and equitable 
under the law and facts and made due award thereof to the 
petitioner, which said award was accepted by petitioner in 
full compensation therefor. That no claim was made for 
losses sustained in the purchase of leases, or upon ore pro¬ 
duced by petitioner from lands held under lease and oper¬ 
ated by it, and no contention was made by petitioner i that 
any of the losses claimed were sustained otherwise than is 
shown by the evidence adduced, and of record in said pro¬ 
ceeding, until long after said original claim had been fully 
heard, allowance made and paid, and the proceeds accepted 
by petitioner as aforesaid, when said contention was made 
in an effort, by new counsel for claimant to reopen and re- 
trv petitioner’s new and additional claim, viz, that the 
losses heretofore refused had been sustained upon lands, 
and ore taken from lands held under lease by claimant. 
This, being a complete and radical change of the issue orig- 


4—4876a 
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inally submitted, and in fact and effect the attempted filing 
of a new and original claim after the time fixed 
50 therefor had fully expired, was denied. 

41. That the amended petition shows on its face 
that the Secretary of the Interior took full jurisdiction of 
petitioner’s original claim together with each and every item 
thereof. That he duly considered the same, allowing peti¬ 
tioner the sum of $40,631.60, as admitted therein, and upon 
at least three saparate occasions thereafter exhaustively 
examined, weighed and reconsidered each and every item 
of said claim not included in the aforesaid sum of $40,631.60, 
and especially the items and portions of said claim by peti¬ 
tioner’s amended petition sought to be resubmitted to the 
Secretary of the Interior, and upon each rehearing thereof 
determined and specifically held that each and every item 
of such claim originally denied by him were not net losses 
intended, in the purview of the Dent Act, to be reimbursed 
from the congressional appropriation. That such action is 
in full compliance with the provisions of said act of Con¬ 
gress, has become final thereunder, is within the jurisdic¬ 
tion and authority of the Secretary of the Interior as con¬ 
templated thereby, is not subject to review by the court, and 
creates no basis for the issuance of a writ of mandamus. 

42. That the amended bill does not contain facts sufficient 
or of a proper character to entitle plaintiff to the writ 
sought. 

43. That the refusal on the part of the Secretary of the 
Interior to allow the items of petitioner’s claim of which 
complaint is made in said pleadings was directly the result 
of the exercise of the judgment and discretion of the Secre¬ 
tary of the Interior and can not be the predicate for the 

issuance of a writ of mandamus. 

60 Wherefore, Respondent having made full response 
to the rule to show cause, and having fullv answered 
the Amended Petition for Mandamus prays that the ques¬ 
tions of law raised thereby be heard specially, that the rule 
be discharged, that petitioner take nothing by reason of the 
allegations of said Amended Petition for Mandamus or any 
of them, that this proceeding be dismissed, and that he be 
permitted to go hence without day with all his costs herein. 

HUBERT WORK, 
Secretary of the Interior. 
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Dtstrtct of Columbia, ss : j 

Hubert Work, Secretary of the Interior, being first duly 
sworn says that lie has read over and is acquainted vjutii 
the contents of the foregoing Answer to Amended Petition 
for Mandamus; that he is informed that the matters of fact 
therein set forth are true and he believes them to be true. 

HUBERT WORK, j 
Secretary of the Interior. 

j 

Subscribed and sworn to before me this 7" day of June, 
1927. j 

[seal.] W. BERTRAND ACKER, ; 

Notary Public in and for the 

District of Columbia. 

E. 0. PATTERSON, 

Solicitor Department of the Interior, 

0. H. GRAVES, | 

Assistant to the Solicitor, : 
PEYTON GORDON, 

United States Attorney, j 
Attorneys for Respondent. 

61 Exhibit “A.” I 

Memorandum in Review of Claim No. 1021, Butte Central 
Mining and Milling Company, Boston, Mass. 

June 6,1922. 

This company filed a claim for $212,122.41, and was 
awarded and paid $40,962.52. j 

In an application for rehearing under the amended Act, 
claimant states that the Commission, in arriving at said 
award, disregarded that part of the claim representing 
losses incurred in the buying and selling of ores which were 
concentrated in its plant, which losses aggregated about 
$137,000.00. This amount is now asked. No other excep¬ 
tions to the Commission’s findings are made, and, there¬ 
fore, the single question of reinbursement for losses in the 
buying, concentrating and selling of ores is to be considered. 

An examination of the record shows that the former Com¬ 
mission considered losses in the actual mining operations 
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only, and held the purchasing of ore from others and its 
concentration and sale not to come within the Act. In that 
position the Commission was right. Buying, selling, and 
concentrating or treating ore for others for compensation 
are not producing or preparing to produce, as provided in 
the Act, but are commercial transactions in which the Com¬ 
pany or individual so engaged takes his own chances of 
profits or losses. 

The claim should be denied. 

(Signed) IRA E. ROBINSON, 

Commissioner. 
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July 25, 1922. 

Claim No. 1021. War Minerals Relief Act. 

Butte Central Mining and Milling Company, Boston, 

Massachusetts. 

Appeal from the War Minerals Relief Commission. 

Affirmed. 

*•*#••* 

This claim for alleged losses sustained in the production 
of manganese near Butte City, Montana, was exhaustively 
considered by the original War Minerals Relief Commis¬ 
sion. Disregarding the greater portion of the claim relat¬ 
ing wholly to losses sustained in the buying and selling of 
ores and the operation of a customs mill, and considering 
merely the expenditures made in producing or preparing to 
produce on claimant’s own property or on its own account, 
the Commission recommended an award under date of July 
22, 1920, in the sum of $42,457.50. 

Secretary Payne considered the record and approved an 
award of $40,962.52, disallowing and deducting $1,494.98 
(depletion on mine, 10 per cent of ore sales), which was 
certified and paid. 

Following the passage of the amendatory act of Novem¬ 
ber 23, 1921 (Public No. 99, 67th Congress), claimant filed 
motion for rehearing contending that that portion of the 
loss disregarded by the former Commission was within the 
act and should be reimbursed. 
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The War Minerals Relief Commissioner thereupon re¬ 
viewed the record and held under date of June 4,1922,! that 
there was no basis for a modification of the findings of the 
former Commission and that the claim should be ^sal¬ 
lowed. 

63 Appeal has been filed but under the law as con¬ 
strued and administered there is no basis for a claim 
against the Government inasmuch as the record clearly 
shows that the losses in question were in fact sustained in 
buying and selling ores and in reconstructing and operat¬ 
ing the customs mill. 

No additional award will be made and the request for 
oral argument is denied. 

(Signed) E. C. FINNEY, j 

First Assistant Secretary. 

Exhibit “C.” 


JB-WGS. 

Mr. E. R. Grabow, 

131 State Street, 
Boston, Mass. 

Dear Mr. Grabow: 


9-14t23. 


i 


i 


The papers which you left with me in relation to the War 
Minerals Relief claim of the Butte Central Mining and 
Milling Company, Claim No. 1021, have been exainined. 
They furnish nothing that is not already in the record, ex¬ 
cept it is now claimed that the ore which heretofore has 
been held to have been purchased and milled by claimant 
was in fact taken from mines other than claimant’^ own 
but which mines were operated under lease by claimant. 
Loss sustained in the milling of purchased ores is not re¬ 
imbursable, while the concentrating of ore, from one’s own 
mine in one’s own mill (except by electric process) has 
been held to be within the Act, and, therefore, this part of 
the late brief is important. 

64 But the record does not support this late conten¬ 


tion. On February 6, 1922, in appealing from the 
award made by the Commission, claimant asked that the 
part of the claim for losses sustained “in the preparation 
and operation of its custom mill for the production of man¬ 


ganese, and the buying and concentrating of ore” 


be al- 
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lowed. Xo other objection to the ward was made. It was 
then admitted that the mill was a customs mill and that the 
greater part of the ore was purchased ore, but it was con¬ 
tended that, under the amended Act, the loss could be re¬ 
paid. 

At a hearing before the original Commission, before an 
award was made, the distinction between the operation of 
a customs mill and the purchase of ore for it and allowable 
operations under the Act was drawn by Chairman Sha- 
froth, who informed Mr. Davison of claimant’s company, 
as follows: 

“The interpretation heretofore has been that where a 
man goes out and produces ore and digs it and furnaces it, 
if he has a mill, that mill becomes part of the operation 
when completed. If it is a customs mill, a mill that bids 
for ore by purchases, it has been held that the purchase of 
ore does not come within the operation of that Act; that the 
purchasing of ore, of the losses that may be made on pur¬ 
chases of ore—the Commission takes no account of it. If 

vou made a million dollars we could not consider it. If 
% 

you made a loss we could not count it against profits or 
losses. That is .the stand, and if this second period, where 
you operated your mine and prepared it, the necessary 
steps to complete it were taken, that has been considered 
by the Commission as being a proper charge against the 
Government. You might send this testimonv to vour man 
and let him examine into it, and see if he has any 
(55 other evidence that he wants to present either upon 
these facts or any other that you may care to pre¬ 
sent in the form of new evidence at any time before the 
final determination of the case by the Commission. We are 
willing to hear any argument upon that.” 

Pages 26, 38, 40, 49 and 51 of the hearings at Butte, 
which contain the testimony of Mr. Crcden, show that the 
ore from all the mines except the one owned by claimant 
was purchased at a given price per unit. The following 
questions and responses at the end of the main testimony 
are to the point: 

Commissioner Moore: Xow, you can answer “yes” to the 
following questions, which simply shortens and abbreviates 
and expresses the substance of your testimony: The Butte 
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Central Mining and Milling Company was organized to 
reopen the old Ophir mine in 1914, that mine being intended 
to be worked for zinc chiefly? 

Mr. Creden: Yes, sir. j 

Commissioner Moore: And having upon it a mill? 

Mr. Creden: Yes, sir. 

Commissioner Moore: Subsequently your attention! was 
directed to the demand for manganese, and you acquired, in 
the interests of the same company, the Hibernia claim? 

Mr. Creden: The manganese ore of the Hibernia, nolt the 
Hibernia itself. 

Commissioner Moore: You acquired it under lease?! 

Mr. Creden: Under an open arrangement, until we could 
decide what to pay for a unit of manganese.” 

# # # # * # ♦ 

j 

“Commissioner Moore: Failing to secure enough 
66 ore to keep that mill busy, you went into the pur¬ 
chase of ores from Philipsburg? 

Mr. Creden: Yes, sir. [ 

Commissioner Moore: Which proved unsuited to | your 
mill? 

Mr. Creden: Yes, sir. 

Commissioner Moore: And by virtue of your agent ex¬ 
ceeding his authority and committing the company to ex¬ 
travagant contracts, the company was swamped and; fore¬ 
closed? f 

Mr. Creden: Yes, sir. 

j 

There seems to be no warrant, on the record, for now 
taking such ore as was secured from mines other than 
claimant’s own from the category of purchased ore. The 
ore was bought at a given price per unit. It was riot se¬ 
cured under a regular lease on a royalty basis as is now in¬ 
tended to be inferred though not positively stated, claimant 
in the latest brief not going farther than to say that they 
held “substantial leasehold interests.” Terming such ore 
“leased ore” does not change the facts, nor can the opera¬ 
tions, by that simple characterization, be brought within the 
Act. 

j 

Few claims of the hundreds before the Commission have 
had as extended examination, as has this one. It is dis- 
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tinguished in that, in addition to 'he usual examination by 
the Commissioner and his staff, the several members of the 
Appeal Board, the Solicitor, and the First Assistant Secre¬ 
tary have reviewed it on appeal. Examiners were unani¬ 
mous in the conclusion that the claim had been given fair 
and full consideration and that the award made was all to 
which claimant was lawfully entitled. 

On August S, 1923, the claim was by me held to be 
67 closed. I am unable to find in vour late communica- 

mt 

tions any reason for reviving it. 

Respectfully, 


Replication. 


Secretary. 


Filed November 16, 1927. 


****** * 


Now comes the Petitioner in the above entitled cause and 
replies to the Respondent’s answer to the Amended Petition 
for Mandamus: 

1. The answer of the Respondent, having expressly ad¬ 
mitted the allegations of paragraphs 1, 2, 4, 5, 6, 7, 8, 9, 10, 
14, 15, 18 and 19, no replication is made thereto except in 
certain particulars hereinafter set forth. 

2. The answer having stated that the allegations of para¬ 
graph 3 of the Amended Petition will all be noted judi¬ 
cially by the Court, said allegations are taken as admitted. 
The Petitioner denies that said allegations are not relevant 
io the issue, and avers that the Respondent, in administer¬ 
ing War Minerals Relief under the War Minerals Relief 
Act, in construing said Act, and in determination of the 
questions of fact and law arising thereunder, has acted in 
an arbitrary and capricious manner in construing and ad¬ 
ministering the War Minerals Relief Act as a remedial 
statute by failing to give due consideration to the prior 
existing law, and especially to the Act of October 5th, 1918 

referred to in paragraph 3 of the Amended Bill of 
68 Complaint, and to the evils which had arisen there¬ 
under and the intention of Congress to remedy said 
evils by the passage of the War Minerals Relief Act. 
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3. The Petitioner denies that anv of the allegations of 


paragraphs 4, 5, and 6 are not pertinent to or constitute any 


basis for the relief sought by the Petitioner, and avers that 
the Respondent, in administering, construing, and deter¬ 
mining questions of fact and law arising under the War 
Minerals Relief Act, acted in an arbitrary and capricious 
manner in failing to give consideration to or regard as per¬ 


tinent the facts set forth in paragraphs 4, 5, and 6 of j the 


Amended Petition, and now admitted by the Respondent; 


and the Petitioner further avers that the facts set forth in 
paragraphs 4, 5, and 6 of the Amended Bill of Complaint, 
now admitted by the Respondent, are material facts which 


it was the duty of the Respondent to duly consider and 


weigh in order that he might lawfully, justly, and equitably 
consider, construe, and administer the remedial statute 


known as the War Minerals Relief Act, and the questions 
of law and fact arising thereunder relative to the peti¬ 
tioner’s claim. j 

4. The Respondent denies that the allegations of para¬ 
graph 9, contained in the last section thereof at thei top 
of page 9 of the Amended Petition for Mandamus, appear 
on their face to constitute the mere conclusion and con¬ 
struction of the Petition as to what is manganese ore, in 
the meaning of the War Minerals Relief Act. The Peti¬ 
tioner avers that the definition and classification of man¬ 
ganese ore was duly established by the Respondent ip the 
United States Ceological Survev and the Bureau of Mines 
of the Department of the Interior, and officially promul¬ 
gated in the reports issued bv said United States Geological 
Survev and Bureau of Mines under authoritvi and 

V j 

09 with the sanction of the Respondent, all as set forth 
in paragraph 8 of the Amended Petition for Manda¬ 
mus, the allegations of which the Respondent, by its answer, 
has admitted to be true; and the Petitioner avers that the 
Respondent was thereby estopped from otherwise defining 
manganiferous materials and manganese ore, and that the 
Respondent, in the administration of the War Minerals Re¬ 
lief Act, and in the determination of the Claimant’s claim 
thereunder, was guilty of arbitrary and capricious conduct 
and acted in bad faith in disregarding the official declara¬ 
tions of his own Department as to the definition of man¬ 
ganiferous materials and manganese ore, and as to the 
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processes of production of manganese ore conformable to 
such official definitions. 

5. In reply to the Respondent's deniel of the allegations 
of paragraph 11 of the Amended Petition for Mandamus, 
the Petitioner avers that agents of the Department of the 
Interior requested and demanded the Claimant, the Butte 
Central Mining & Milling Company, to prepare to produce 
and to produce manganese; that in making an award, and 
a payment to the Claimant of the sum of $40,962.52, did 
find and determine that said Claimant had prepared to 
produce and produced manganese in response to a request 
and demand of agents of the Department of the Interior; 
and the Respondent is now estopped from denying such re¬ 
quests and demands. The Respondent further avers that 
in addition to the specific requests and demands made 
that the Claimant prepared to produce and produced man¬ 
ganese, the Respondent, Secretary of the Interior person¬ 
ally, and acting through the United States Geological Sur¬ 
vey and Bureau of Mines, did generally solicit the Claim¬ 
ant to prepare to produce and to produce manganese—all 
of which is admitted by the Respondent in his answer 
70 to paragraph 4 of the Amended Petition: and the 
Petitioner further avers that as a part of the gen¬ 
eral stimulation of the production of manganese by the Re¬ 
spondent during the years 1917 and 1918 war engineers, 
connected with the War Minerals Investigations of the Bu¬ 
reau of Mines of the Department of the Interior, kept in 
touch with developments of the industry, gave advice in 
mining and milling problems by correspondence and in 
person, carefully studied metallurgical problems, and, “the 
chief end in view was to eliminate waste and to widen and 
popularize the use of the leaner domestic ores”—all of 
which appears qf public record in Bulletin No. 173 issued 
by the Department of the Interior, Bureau of Mines (page 
2) to which reference is hereby expressly made. 

The Petitioner further replies to the Respondent’s spe¬ 
cial denial that “the process of milling, separating, and 
concentrating low grade ore into marketable manganese 
constitutes the production of manganese in the purview of 
the War Minerals Relief Act”, that milling, separating, and 
concentrating is an essential and indispensable part of the 
process of imoducing manganese; that during the years 
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1917 and 1918 the Respondent, Secretary of the Interior, 
through the Bureau of Mines, knowing that such milling, 
separating, and concentrating was an essential part of pro¬ 
duction, gave advice and help to the Claimant and others on 
milling problems, as above set forth, and made careful 
studies of milling and concentrating processes and issged 
mimeographed reports relative thereto which reports have 
since been published by the Respondent, Secretary of 'the 
Interior, as Bulletin Xo. 173 to which reference is liere 
especially made, wherein, on pages 37 and 38, it is officially 
stated: 


•‘The effect of concentrating an ore is not always clearly 
appreciated. Concentration implies that an improvement 
of metallic content is made by the intentional elimi- 
71 nation of impurities, but there is always a loss of 
the valuable mineral itself. When the grade of| the 
product is increased, its weight is decreased. In other 
words, 2 to 25 tons of crude manganese-bearing material 
may be required to produce 1 ton of high-grade concen¬ 
trate. The income results from the sale of the smaller 
quantity of concentrate, but chargeable against this Iwill 
be t lie cost of mining some tons of crude ore, the cost 

B 7 j m 

of treating the ore, the freight to market, and the special 
overhead charges. Concentration, however, may be neces- 
sarv to make the material marketable at all.” 

* i 


The Petitioner, therefore, avers that the Respondent, in 
construing the War Minerals Relief Act and in passing on 
and deciding the Claimant's claim, acted in bad faith! ar¬ 
bitrarily and capriciously, in holding that milling, separat¬ 
ing, and concentrating were not within the purview of the 
War Minerals Relief Act, and the allegation in paragraph 
11 of the Respondent’s answer that the process of milling, 
separating, and concentrating low grade ore into market¬ 
able manganese does not constitute the production of man¬ 
ganese in the purview of the War Minerals Relief Act is 
made in bad faith and is a reaffirmation of the arbitrary and 
capricious acts above referred to. j 

6. Replying to the paragraph numbered 12-13 of the Re¬ 
spondent’s answer, the Petitioner avers that the Respond¬ 
ent had full and complete knowledge and information as to 
leases, held by the Claimant, of mining properties from 






60 


U. S. EX REL. BUTTE CENTRAL, ETC., CO. VS. 


which materials containing manganese were produced; that 
full and complete evidence relative to said leases was set 
forth and contained in the answers to the questionnaire and 
the supplement, thereto, which were duly filed with the War 
Minerals Relief Commission at the time the Claimant’s 
claim was filed; that the same were duly authenticated by 
the oaths of officers of the Claimant Company, and con¬ 
stituted primal facie proof of the facts contained therein; 

that the answers to said questionnaire and the sup- 
72 plement to said questionnaire were used by the Au¬ 
ditors, Engineers and Examiners appointed by the 
Respondent to investigate the claimant’s claim, and that 
said Auditors, Engineers and Examiners, as examiners for 
the Respondent, had full access to the Claimant’s books, 
accounts, papers, vouchers, leases, deeds and documents, 
and after full investigation made a finding and report that 
the Claimant had suffered net losses, amounting to $177,- 
831.65, in producing and preparing to produce manganese, 
and further found that the Claimant had suffered the loss 
of its mine, the surface rights of which had a valuation of 
at least $15,000 and the shaft of which was worth $150,000, 
and further found that: 

“No expenditures were made by claimant during the 
period covered by this claim upon property which did not 
contain manganese ore in sufficient quantity to be of com¬ 
mercial importance. 

“No expenditures were made for merely speculative pur¬ 
poses and not in a legitimate attempt to produce man¬ 
ganese.” 

That during the time the investigations were being made 
by the Auditors, Engineers and Examiners of the Respond¬ 
ent, as above set forth, testimony was taken at Butte, Mon¬ 
tana, at which, testimony was given as to the lease of the 
Hibernia Mine, and further, in answer to the question— 
“Did you enter into lease with owners of manganese de¬ 
posits either in Butte, Montana, or elsewhere?”—the wit¬ 
ness, Mr. Creden, replied: “Zes, sir, we entered into ar¬ 
rangements to accept ore from many mining claims here in 
Butte and in Phillipsburg, Montana”; that the Treasurer 
of the Company, Gallagher, further testified as to the lease 
of the General Sheridan claim and as to leases of the Nor- 
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wich, Mapleton, Great republic, Tzarina, Ancient, Black¬ 
bird, Hibernia, and Brittannia, the ore being taken from 
these mines on lessors’ account at a price of 25 or 30 cents 
per unit of manganese; that after due consideration 

73 of the evidence contained in the answer to the ques¬ 

tionnaire and the supplement thereto and the testi¬ 
mony of witnesses, and after examination of the Company’s 
books, accounts, papers, vouchers, leases, deeds, and docu¬ 
ments, the Respondent’s Auditors, Engineers and Exami¬ 
ners made the reports and findings above set forth, and 
that in view of said reports and findings by the Respond¬ 
ent’s Auditors, Engineers, and Examiners, and in view of 
the fact that the Respondent offered no evidence to contra- 
vert said reports and findings, and in view of the fact that 
the Claimant was satisfied with said reports and findings, 
the Claimant offered no evidence in further corroboration 
or substantiation thereof. j 

The Petitioner notes that the Respondent, in paragraph 
12-13 of its answer, has admitted the allegations of para¬ 
graph 12 of the Petition relative to the Claimant’s prepara¬ 
tions to produce manganese from rhodo-chrosite contained 
in its Ophir Mine and its development of a method of treat¬ 
ing such rhodo-chrosite and producing manganese there¬ 
from by milling, separating, and concentrating; and also 
the admission by the Respondent of the allegations of para¬ 
graph 12 of the Petition as to the loss of its property con¬ 
sisting of its mine, surface real estate rights, mill,; and 
equipment; and the Petitioner avers that, in view of tli$ un¬ 
disputed and uncontradicted evidence introduced by the 
Claimant relative to these matters, and in view of the! Re¬ 
spondent’s admission of these facts, the acts of the! Re¬ 
spondent in denying the Claimant reimbursement for the 
losses incurred therein were entirely arbitrary and ca¬ 
pricious. | 

7. In reply to the allegations of paragraph 15 of the Re¬ 
spondent’s answer, the Petitioner avers that the Auditors, 
Engineers and Examiners appointed by the Respond- 

74 ent to examine vouchers, accounts and properties, 
and otherwise assist the Secretary of the Interior 

and his Board in obtaining information upon which 
to base his official determination of the facts, and ascer¬ 
tain what losses sustained by the Claimant were subject to 
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lawful reimbursement, did make full and complete examina¬ 
tion of available information and evidence, and did report 
to the Respondent, Secretary of the Interior and his Board 
of War Minerals Relief that the Claimant had suffered net 
losses in producing and preparing to produce manganese 
amounting to $177,831.65, and did further find and report 
that the claimant had lost its property prior to November 
11th, 1918, and that the surface rights of said property alone 
were worth $15,000, and the mining shaft thereof was worth 
$150,000, and did further find and report that: 

“No expenditures were made by Claimant during the 
period covered by this claim upon property which did not 
contain manganese ore in sufficient quantity to be of com¬ 
mercial importance.” 

“No expenditures were made for merely speculative pur¬ 
poses and not in a legitimate attempt to produce man¬ 
ganese. ’ ’ 

That said findings were made by said Auditors, Engineers 
and Examiners after examination of the Claimant’s books, 
papers, accounts, vouchers, leases, deeds and documents, 
and after consideration of evidence and testimony and were 
duly communicated by said Auditors, Engineers and Ex¬ 
aminers to the Respondent, Secretary of the Interior, or his 
Board of War Minerals Relief; that the Respondent, Secre¬ 
tary of the Interior, offered no evidence to contravert said 
reports and findings, that the Claimant was satisfied with 
the same and did not feel it incumbent upon it to introduce 
additional evidence, accumulative or corroborative, of the 
findings thus made; but the Respondent, Secretary of the 
Interior, and the Board of War Minerals Relief act- 
75 ing for the said Secretary of the Interior, did arbi¬ 
trarily and capriciously reduce the amount found by 
the Respondent’s own Auditors, Engineers and Examiners, 
and did arbitrarily and capriciously change and modify 
their findings. 

The Petitioner denies that the Respondent, Secretary of 
the Interior, had any authority of law to exercise official 
judgment and discretion to reduce the findings of the Re¬ 
spondent’s Auditors, Engineers and Examiners without 
presenting evidence to contravert said reports and findings. 
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8. In reply to the paragraphs of the Respondent’s an¬ 
swer numbered 16-17, the Petitioner denies that the Claim¬ 
ant’s losses, in addition to or in excess of $42,457.50, were 
duly considered and denied allowance by the Respondent! in 
the original hearing of the Petitioner’s claim, and denies 
that the Respondent found said losses to have been in¬ 
curred otherwise than under the provisions of the Act. I 

The Petitioner notes the Respondent’s admission of the 
activities of the Auditors, Engineers and Examiners, Und 
the reports made by them, wherein the losses of the Peti¬ 
tioner incurred under the provisions of the War Minerals 
Relief Act were found to amount to $177,831.65, and wheijein 
it was found that the Petitioner suffered the additional loss 
of its property, the surface rights of which were found to 
have a valuation of $15,000 and the mining shaft alone was 
found to have a value of $150,000. | 

The Petitioner avers that the Board of War Minerals 
Relief, acting for the Respondent, Secretary of the Interior, 
thereafter, beginning on January 17th, 1920, held certain 
proceedings or hearings at Washington relative to the Pe¬ 
titioner’s claim, wherein said Commission purported to 
take evidence relative to the commercial importance 
76 of the property in the operation of which the Claim¬ 
ant had incurred losses, and said hearing was opejned 
in the following manner: 

c? i 

Chairman Shafroth: You are aware that the limitation 
imposed by Congress upon losses to be paid for in I the 
operation of mines must be upon mines that contain orb in 
sufficient quantities to be of commercial importance! 

Mr. Eichelberger (the witness): Yes, sir. 

Chairman Shafroth: And the Secretary of the Interior is 
prohibited from paying any claim for losses that were made 
upon a mine that did not contain ore in sufficient quantities 
to be of commercial importance? 

Mr. Eichelberger: Yes. 

Chairman Shafroth: Now, Mr. Moore- 

Commissioner Moore: Perhaps I might save some time if 
I state to Mr. Eichelberger the definition of “commercial 
importance.” A property containing ore in sufficient quan¬ 
tities to be worked at a profit for the probable duration of 
the war. I 
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Chairman Shafroth: Paying war prices for labor, ma¬ 
terials, etc.? 

Commissioner Moore: Is that clear? 

Mr. Eichelberger: Yes, sir. 

Commissioner Moore: Let’s proceed. Mr. Baumgarten, 
you are familiar with the case; I suggest that you ask 
questions which bear on that point. 

Mr. Baumgarten: It gets down, then, to the question of 
what tonnage could be reasonably expected, and what values 
in manganese the tonnage contained, and what the recovery 
could be, and the cost of production. 

The Petitioner avers that all subsequent proceedings (as 
appears of record) were limited by said Commission 
77 to the taking of testimony relative to the question 
whether properties operated by the Claimant were 
commercial propositions, in accordance with the definition 
thus illegally promulgated; and the Petitioner further avers 
that, in the nature of things, it was inherently impossible 
for the Claimant to introduce evidence relative to its opera¬ 
tions in preparing to produce and in producing manganese 
from purchased manganiferous minerals and from man- 
ganiferous minerals obtained from its leased mines. The 
Petitioner further avers that evidence was taken at said 
hearings relative to the Claimant’s Ophir Mine and whether 
the same was a “commercial proposition” within the illegal 
ruling of said Commission; that under said illegal ruling, 
therefor-, the operations of the Claimant in preparing to 
produce and in producing manganese were divided into two 
periods as appears by the following portion of the record 
of said hearings—said portion beginning with a statement 
by Mr. Baumgarten, an Agent of the Secretary of the In¬ 
terior and the War Minerals Relief Commission: 

Mr. Baumgarten: During the first period of the opera¬ 
tions they reconstructed their mill to concentrate ores which 
they purchased on the outside, manganese black and man¬ 
ganese oxide or^s, which they purchased from the Hibernia, 
Britania, Blue Bird and Great Republic, and others, and 
most of those properties were owned by the Davis-Daly 
Copper Mining Company and the ore bodies were relatively 
small, some high in silica and low in manganese. But they 
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were surface deposits. The purchasers never could supply 
the capacity of the mill from these ore bodies. I think that 
is all. 

Commissioner Moore: That was the first stage? 

Mr. Eichelberger: Yes. 

78 Commissioner Moore: What was the second stage? 

Mr. Baumgarten: In the second stage of the opera¬ 
tions claimants unwatered their mine and proceeded; to 
mine this pink manganese, attempting to reach the black 
manganese ores on the surface. Was not that so, Mr. EiCh- 
elberger? 

##*#*** 

Air. Davison: You do not interpret that Act to cover the 
purchase of ore at a loss? 

Chairman Shafroth: No, this second period is what:we 
wanted to find out—if it was of commercial importance we 
felt that there should be an allowance. * * 

###**#* 

Chairman Shafroth: * * * The interpretation here¬ 

tofore has been that where a man goes out and produces 
ore and digs it and furnaces it, if he has a mill, that mill 
becomes part of the operation when completed. If it is a 
customs mill, a mill that bids for ore by purchasers, it has 
been held that the purchase of ore does not come within the 
operation of that Act. * * * That is the stand, and if 

this second period, where you operated your mine and pre¬ 
pared it, the necessary steps to complete it were taken, 
that has been considered by the Commission as being a 
proper charge against the Government. 

The Petitioner avers that the acts of the Respondent, 
Secretary of the Interior, and of his Board of War Ajin- 
erals Relief, in making the rulings above set forth were 
arbitrary and capricious and illegal, and in direct contra¬ 
vention to the express terms of the AYar Alinerals Rdlief 
Act and the declared purpose of said statute; and the Pe¬ 
titioner further avers that the acts of the Respondent, 
Secretary of the Interior, were arbitrary and capri- 

79 cious in making an award to the Claimant based ulpon 
an opinion of the Board of War Alinerals Relief ten- 
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dered after a hearing which was limited by the foregoing 
illegal arbitrary and capricious rulings; and the Petitioner 
further avers that the Respondent, Secretary of the In¬ 
terior personally gave no hearing to the Claimant, arbi¬ 
trarily and capriciously ignored the findings in the Claim¬ 
ant’s favor made by the Auditors, Engineers, and Exam¬ 
iners appointed by him for that purpose, and arbitrarily 
and capriciously adopted the finding of the Board of War 
Minerals Relief which was based upon the illegal, arbitrary, 
and capricious rulings above set forth, and promulgated 
as bureaucratic legislation at a hearing which was inade¬ 
quate and manifestly unfair, which said finding was not, as 
a matter of law; supported by the facts found. 

9. In reply to the paragraph of the Respondent’s answer 
numbered 19 which admits in substance the allegations of 
paragraph 19 of the Amended Petition for Mandamus, the 
Petitioner avers that the Board of War Minerals Relief 
made findings and rendered opinions in all claims for War 
Minerals Relief filed with the Respondent, Secretary of the 
Interior, and that the Respondent, Secretary of the In¬ 
terior, accepted and adopted as his own the findings and 
opinions of the Board of War Minerals Relief without ex¬ 
amination by him, the said Secretary of the Interior, per¬ 
sonally of the evidence presented with respect to said claim, 
and without giving hearings to claimants or to this particu¬ 
lar claimant. 

The Petitioner further avers that said Board made nu¬ 
merous rulings which were adopted by the Respondent, Sec¬ 
retary of the Interior, as his own, by which many claims 
were ruled out in whole or in part, and that the Respondent, 
Secretary of the Interior, in a communication to the Presi¬ 
dent of the Senate, dated February 10, 1921, transmitted 
to the Senate, in response to a resolution of the Senate, a 
list of claimants showing the claims filed, the claims 
80 allowed, the claims disallowed, and the reasons and 
rulings for such disallowances. 

The Petitioner admits that the administration of War 
Minerals Relief was delegated to the Respondent, Secretary 
of the Interior, by the provisions of the War Minerals Re¬ 
lief Act, but subject to the limitations expressed in said 
Act and to the limitations of common and constitutional 
law. 
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The Petitioner notes the Respondent’s admission of the 
declaration of the Respondent, Secretary of the Interior, 
set forth at the beginning of paragraph 19 of the Amended 
Petition for Mandamus, and further notes that the original 
purpose of the Board of War Minerals Relief, as well:as 
that of the Respondent, Secretary of the Interior, was to 
make the appropriation pay the claims, but the Petitioner 
denies that that purpose was to make the appropriation 
pay the claims in a manner and amount that would be jiist 
and equitable as between the several Claimants, and as be¬ 
tween them and the United States; and the Petitioner 
avers that the Board of War Minerals Relief applied rules 
adopted by it to certain claims and held itself estopped 
from applying the same rules to other claims under sim¬ 
ilar circumstances and conditions, and thereby inequitably 
and unjustly apportioned the available appropriation un¬ 
fairly as between the Claimants. ! 

The Petitioner further denies that said appropriation 
was amply sufficient for the proper liquidation and pay¬ 
ment of all of the claims filed under the War Minerals Re¬ 
lief Act, and further avers that Congress, after a com¬ 
mittee thereof had found that the Commission for War 
Minerals Relief had erred in the interpretation of the leg¬ 
islative intent in its interpretation and application of :the 
provisions of the Act and in the application of the provi¬ 
sions of the law to the facts, did by amendment re- 
81 move the limitation of $8,500,000 to be expended |for 
the purposes of War Minerals Relief, and left avail¬ 
able for that purpose all the remaining balance of an orig¬ 
inal appropriation of $50,000,000—said amendment being- 
made according to its declared purpose “to enable the Sec¬ 
retary of the Interior to lawfully pay adjudicated claims 
arising under the provisions of the so-called War Minerals 
Relief Act”; and the Petitioner avers that Congress, after 
the finding of its Committee above set forth, did also; by 
amendment, provide that: “If in claims passed upon under 
said Act awards have been denied, or made on rulings con¬ 
trary to the provisions of this amendment, or through ljnis- 
calculation, the Secretary of the Interior may award proper 
amounts or additional amounts.” 

10. The Petitioner notes that the Respondent admits 
the allegations of paragraph 20 of the Amended Peti- 

j 

i 
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tion for Mandamus, but the Petitioner denies that said alle¬ 
gations of paragraph 20 of said Petition are immaterial; 
and the Petitioner further avers that the matters set forth 
in paragraph 20 of the Amended Petition for Mandamus 
are matters of record. 

11. In reply to paragraph 21 of the Respondent’s answer, 
the Petitioner avers that the Respondent’s denial that the 
Act of October 5, 1918, or any of the war measures (Na¬ 
tional Defense Acts) referred to in paragraph 21 of the 
Amended Petition have any place in this proceeding is a 
reassertion and reaffirmation by the Respondent, Secretary 
of the Interior, of a purpose and intent to administer the 
fund provided by the War Minerals Relief Act in an arbi¬ 
trary and capricious manner, without reference to the pre¬ 
existing state of the law, the defects or omissions therein, 
the evils and mischiefs existing, and the remedy intended 
and expressly provided by Congress by the passage 
82 of the War Minerals Relief Act. 

The Petitioner admits that the original claim of 
the Claimant was duly filed with the Respondent, Secre¬ 
tary of the Interior, for reimbursement of net losses sus¬ 
tained under the provisions of the War Minerals Relief 
Act; and the Petitioner admits that said claim was duly in¬ 
vestigated by the Auditors, Engineers, and Examiners 
appointed by the Secretary of the Interior for that pur¬ 
pose, who made findings in favor of the Claimant, but the 
Petitioner denies that said claim was regularly tried; on 
the contrary, the Petitioner avers that without justifica¬ 
tion the findings in the Claimant’s favor were wholly dis¬ 
regarded by the Board of War Minerals Relief and by the 
Respondent, Secretary of the Interior, and were arbitrarily 
and capriciously reduced in amount in the absence of any 
evidence introduced by the Respondent to the contrary, 
said reduction being made by the application of arbitrary, 
capricious, and illegal rulings made by the Board of War 
Minerals Relief, and adopted by the Respondent, Secre¬ 
tary of the Interior, notwithstanding that there was no 
suggestion that the findings of the Auditors, Engineers, 
and Examiners were unfairly made or were excessive; and 
the Petitioner, therefore, avers that the action of said 
Board of War Minerals Relief and of the Respondent, Sec- 
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retary of the Interior, was arbitrary, capricious, and ille¬ 
gal. 

The Petitioner notes that the allegations in paragraph 
21 relative to matters of public record are admitted, and 
avers that the Respondent, Secretary of the Interior' is 
estopped to deny as official the appearance and utterances 
of Commissioner Moore and the Solicitor of the Depart¬ 
ment of the Interior before the Committee of Mines and 
Mining of the House of Representatives, relative to pro¬ 
posed amendatory legislation then under considera¬ 
tion. ! 

83 12. The Petitioner notes the admission by the Re¬ 

spondent, Secretary of the Interior, that he promul¬ 
gated rulings and made decisions under the War Minerals 
Relief Act, as set forth in paragraph 22 of the Amended 
Petition for Mandamus; and the Petitioner avers that all 
of the rulings and decisions thus set forth in paragraph 22 
of the Amended Petition are relevant to the claim of the 
Claimant as evidence of the arbitrary, capricious, and ille¬ 
gal conduct of the Respondent, Secretary of the Interior, 
in the administration of the War Minerals Relief Act; and 
the Petitioner further avers that the opinion of the j Su¬ 
preme Court of the United States, referred to by the' Re¬ 
spondent, clearly shows that the Supreme Court was misled 
by the false and fraudulent representations made by coun¬ 
sel representing the Respondent, Secretary of the Interior, 
as to the legislative history of the War Minerals Relief! Act, 
as appears of record. 

13. In reply to paragraph 23 of the Respondent’s answer, 
the Petitioner avers that the so-called ruling relative to 
the commercial importance proviso in Section 5 of the War 
Minerals Relief Act, which is set forth in paragraph 23 of 
the Amended Petition for Mandamus, and which reads as 
follows: 

i 

“And further provided, that no claim shall be allowed or 
paid by said Secretary unless it shall appear to the Satis¬ 
faction of the said Secretary that the expenditures so made 
or the obligations so incurred by the claimant were made 
in good faith for or upon property which contained either 
manganese, chrome, pyrites or tungsten in sufficient quan¬ 
tities to be of commercial importance * * 


* ?? 
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that the words “commercial importance” were to be read 
“commercial proposition” meaning “an ore deposit carry¬ 
ing ore in sufficient richness to have been capable of work¬ 
ing at a profit under the conditions of and during the prob¬ 
able duration of the 'War,” which time was determined to 
be “two years,” was a ruling publicly and officially de¬ 
clared and reiterated by the Board of War Minerals 

84 Relief, before the Committee of Mines and Mining 
of the House of Representatives at hearings held 

in relation to proposed amendatory legislation; and the 
Petitioner further avers that said ruling and reiterated 
declaration thereof are material to the Petitioner’s case 
herein, for the reason that the identical ruling was made 
by the Board of War Minerals Relief on January 17th, 1920, 
at the hearing of the Claimant’s claim and at the subse¬ 
quent hearings thereof, as a limitation of the scope of said 
hearing, and a limitation of the rem-dy which the Congress, 
in its judgment, had expressly prescribed as the remedy 
for the relief of the Claimant. And the Petitioner further 
avers that said ruling, as made at the hearing of the Claim¬ 
ant's claim and as reiterated and redeclared before the 
Committee of Mines and Mining of the House of Repre¬ 
sentatives, was a change, amendment and modification of 
the language of the statute and a reading of words into the 
statute not placed there by Congress. 

14. In reply to paragraph 24 of the Respondent’s an¬ 
swer, the Petitioner reaffirms the allegations of paragraph 
24 of the Amended Petition for Mandamus, and says that 
upon the facts admitted by the Respondent in other por¬ 
tions of its answer the conclusions as to the bad faith and 
arbitrary and capricious conduct of the Respondent, Sec¬ 
retary of the Interior are made manifest as a matter of 
law. 

15. In reply to paragraph 25 of the Respondent’s answer, 
the Petitioner admits that the official records of the office 
of the Secretary of the Interior are public records, but the 
Petitioner denies that said records have been at all times 
or at any time available to the Petitioner or that the Peti¬ 
tioner, by its counsel or any of them, have examined 

85 or been permitted to examine said records. The Peti¬ 
tioner further denies that his Amended Petition for 

Mandamus sets forth any new, distinct or independent 
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grounds for recovery, and avers that the grounds fori re¬ 
covery are those which existed and were set forth in: the 
original questionnaire and supplement thereto duly filed 
by the Claimant at the inception of the case. 

The Petitioner further admits that witnesses testified in 
part, as set forth in paragraph 25 of the Amended Answer; 
but the Petitioner denies that emphasis is to be placed upon 
the portions of said testimony which have been underlined 
by the Respondent, and the Petitioner further avers that 
said testimony was all before the Auditors, Engineers,! and 
Examiners, and was duly considered prior to the finding 
by said Auditors, Engineers and Examiners in favor of 
the Petitioner, as set forth in paragraph 16 of the Amended 
Petition for Mandamus, and the findings made by said 
Auditors, Engineers, and Examiners were uncontrovCrted 
by any evidence offered by the Respondent, Secretary of 
the Interior, who led the Claimant to believe that said find¬ 
ings were final as to the facts. And the Petitioner fiddlier 
avers that the hearings held after said findings were made 
were merely relative to the question of “commercial propo¬ 
sition” as illegally, arbitrarily, and capriciously defined 
and written into the statute by the Board of War Minerals 
Relief. { 

The Petitioner further avers that the portions of the tes¬ 
timony to which the Respondent in its answer has sought 
to give emphasis by underlinings are ambiguous and; mis¬ 
leading, as shown by the subsequent context, and by being 
emphasized in another way would lead to an entirely dif¬ 
ferent conclusion, as follows: 

Mr. Saunders: Well as a result of your endeavor tcj> pro¬ 
duce manganese from the Opliir and the Hibprnia, 
86 did you enter into lease with owners of manganese 
deposits, either in Butte, Montana, or elsewhere? 
Mr. Creden: Yes sir , we entered into arrangements to 
accept ore from many mining claims here in Butte and in 
Phillipsburg, Montana. I 

Commissioner Moore: That is you made arrangements to 
concentrate their ore for them? 

Mr. Creden: Yes sir. j 

i 

* * # * * # * 


i 


V. S. EX EEL. BUTTE CENTRAL, ETC., CO. VS. 



and later: 

Mr. P. F. Roosa: You were doing a custom business? 

Mr. Creden: Yes, sir. 

Mr. P. F. Roosa: You were not concentrating that ore 
at so much a ton, and delivering the balance of it back? 

Mr. Creden: No, we were buying it at so much per unit. 

The Petitioner further avers that on the portion of the 
testimony of witnesses set forth in paragraph 25 of the Re¬ 
spondent’s answer there was some ambiguity as to whether 
the materials containing manganese from which manganese 
was produced by milling, separating, and concentrating 
was acquired by purchase or from leased mines; but the Re¬ 
spondent’s Auditors, Engineers, and Examiners had had 
access to all of the Claimant’s books, accounts, vouchers, 
papers, and documents, including leases and deeds, and 
well knew of the existence of said leases, as well as of the 
deed of its Ophir property, and in view of said knowledge 
by said Auditors, Engineers, and Examiners, neither said 
leases nor said deed were directly introduced in evidence; 
and upon the evidence before it, said Auditors, Engineers 
and Examiners found in favor of the Claimant and specifi¬ 
cally found: 

“No expenditures were made by claimant during the 
period covered by this claim upon property which did not 
contain manganese ore in sufficient quantity to be 
87 of commercial importance. 

“No expenditures were made for merely specula¬ 
tive purposes and not in a legitimate attempt to produce 
manganese.” 

and as payment was made by the Claimant for materials 
containing manganese obtained by it from leased mines on 
exactly the same basis, namely, a royalty basis of so much 
per unit of manganese content, careful differentiation was 
not made in the quoted testimony of the witnesses as to 
whether such materials in particular instances were ob¬ 
tained by purchase or from leased property. 

16. The Petitioner reaffirms and reiterates the allega¬ 
tions of paragraphs 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 
37, and 38, and the Petitioner denies that said paragraphs 
of the Amended Petition for Mandamus or any of them 
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I 

have been fully answered, as alleged by the Respondent in 
other portions of its answer, and the Petitioner takes!ex¬ 
ception to the insufficiency of the Respondent’s answer rela¬ 
tive to said paragraphs of the Amended Petition for Man¬ 
damus, and the Petitioner will, in due time, move that!the 
Respondent be required to answer said paragraphs of ! the 
Amended Petition specifically and categorically. 

17. In reply to paragraph 39 of the Respondent’s answer, 
the Petitioner denies that the Secretary of the Interior; has 
fully and completely performed and done the duty required 
of him, and expressly imposed upon him by the Constitu¬ 
tion, the common law, and the War Minerals Relief Act, 
and denies that the Claimant had a full, fair, and exhaus¬ 
tive examination and re-examination of its claim. i 

18. In reply to Section ( a ) of paragraph 39 of the' Re¬ 
spondent’s answer, the Petitioner admits that the War Min¬ 
erals Relief Commission, beginning on January 17th, 1920, 

gave a hearing, but avers that prior to said heajring 
88 findings had been made by the Auditors, Engineers, 
and Examiners appointed by the Secretary of the 
Interior, which findings have been hereinbefore set forth, 
and which were in favor of the Claimant’s claim; and the 
Petitioner avers that the hearing given by the War Min¬ 
erals Relief Commission on January 17th, 1920, was lim¬ 
ited in its scope by the illegal, arbitrary, and capricious 
rulings of said Commission and by their writing into the 
War Minerals Relief Act the words “commercial proposi¬ 
tion” in place of the words “commercial importanceP to¬ 
gether with their writing in of a definition of the \vords 
“commercial proposition” used by them—all as duly set 
forth above in this replication. j 

The Petitioner admits that said Commission rbcom- 

i 

mended the allowance of the sum of $42,457.50 which in¬ 
cluded an item of $1,494.98 depletion of the Ophir Mine, 
and further admits that the Secretary of the Interior de¬ 
ducted the latter item and allowed and paid the Claimant 
the sum of $40,962.52; but the Petitioner avers that; said 
recommendation and said allowances were made by arbi¬ 
trarily and capriciously deducting large sums from the 
amounts found due in accordance with the reports and! find¬ 
ings of the Auditors, Engineers, and Examiners, and not¬ 
withstanding the Claimant was satisfied with the findings 
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made by said Auditors, Engineers, and Examiners, and 
without evidence introduced by the Respondent to show 
that said findings of the Auditors, Engineers, and Ex¬ 
aminers were wrong, excessive, or unfairly made. 

In reply to Section (b) of paragraph 39 of the Respond¬ 
ent's answer, the Petitioner denies that the Claimant, Butte 
Central .Mining & Milling Company, was unable to show 

bv evidence facts with reference to minerals so contain- 
* 

ing manganese being obtained from mines leased by it; but 
on the contrary, the Petitioner avers that all the facts 
89 regarding said leases were duly set forth under oath 
in the answer to the questionnaire and in the sup¬ 
plement to the questionnaire, were referred to in testimony 
of the witnesses, and that said leases, together with other 
documents, papers, vouchers, and accounts of the Claimant, 
were duly open to the inspection of and were examined by 
the Auditors, Engineers, and Examiners of the Respond¬ 
ent, and were used by them as the basis for their findings 
of $177,831.65, and the additional finding as to the value 
of the surface rights and shaft of the Ophir Mine. 

In reply to Section (r) of paragraph 39 of the Respond¬ 
ent’s answer, the Petitioner denies that no oral evidence 
was introduced before the War Minerals Relief Commis¬ 
sioner or before the Secretary of the Interior except on 
Monday, August 4, 1919, January 17, 1920, and February 
25, 1920, but the Petitioner avers that other oral testimony 
was introduced on other dates, copies of which and access 
to which have been denied to the Petitioner. 

And the Petitioner further avers that, in addition to the 
oral testimony taken at various bearings, the Auditors, En¬ 
gineers, and Examiners of the Respondent made examina¬ 
tions of the books, papers, accounts, vouchers, leases, deeds, 
and documents of the Claimant and of its properties at 
Butte, Montana, and at Boston, Massachusetts, and else¬ 
where, and did examine witnesses, and as a result of said 
examinations did make findings in the Claimant’s favor 
which have been hereinbefore particularly and fully set 
forth, which findings the Board of War Minerals Relief and 
the Secretary of the Interior did not contravert, but did 
arbitrarily, capriciously, and illegally disregard or reduce; 
that said reduction was made by an opinion or recommenda¬ 
tion of the War Minerals Relief Commission to the Secre- 
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tary of the Interior which was adopted as his own by the 
Respondent, Secretary of the Interior, without considera¬ 
tion of the evidence or without hearing the jPeti- 
90 tioner; with the additional arbitrary reduction of the 
allowance by the said Secretary of the Interior bv 
a subtraction of an item of $1494.98 recommended by the 
War Minerals Relief Commission, said reduction being 
made by the Respondent, Secretary of the Interior, witli- 
out the hearing of evidence or argument relative thereto. 

In reply to Section (e) of paragraph 39 of the Respond¬ 
ent’s answer, the Petitioner admits that the Claimant was 
notified of the passage of the amendatory act of November 
23rd, 1921, and that the Claimant thereupon asked a re¬ 
hearing by the Respondent, Secretary of the Interior, in 
which the Claimant called attention to various features of 
its claim for losses—said petition for re-hearing claiming 
the balance aggregating approximately $137,000—the dif¬ 
ference between the original findings of the Auditors* En¬ 
gineers, and Examiners and the amount actually paid.; The 
Petitioner denies that the claim was reviewed conformably 
to law' by the War Minerals Relief Commission or there¬ 
after reviewed on appeal conformably to law' by the First 
Assistant Secretary of the Interior, and the Petitioner avers 
that no evidence or arguments were heard either by said 
War Minerals Relief Commissioner or bv said First As- 
sistant Secretary of the Interior or by the Respondent, 
Secretary of the Interior, but any decisions, either On re¬ 
view or appeal, made by said officials were made ex parte, 
arbitrarily and without authority of law'. 

In reply to Section (f) of paragraph 39 of the Respond¬ 
ent’s answer, the Petitioner admits that the Secretary of 
the Interior by letter of September 14th, 1923 again denied 
a re-hearing and declined to re-open the proceeding before 
him, but the Petitioner denies that any formal order had 
been made on August 8th, 1923 or at anv other time 
91 formally closing the case. 

In reply to Section ( g ) of paragraph 39, the Peti¬ 
tioner admits that on November 26th, 1923 the Claimant 
again requested a re-hearing and, in view of a statement of 
the Respondent, Secretary of the Interior, in the letter of 
September 14th, 1923, that a statement in the Petitioner’s 
request brief for re-hearing, that minerals taken from mines 
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other than claimant’s own, but which mines were operated 
■under lease by Claimant was important, the Claimant there¬ 
upon forwarded to the Respondent, Secretary of the In¬ 
terior, affidavits relative to said leases, together with orig¬ 
inal leases, said leases being the original leases referred to 
in the foregoing portions of this replication, and being the 
same leases referred to in the original questionnaire and the 
supplement thereto, and in the subsequent testimony; and 
the Petitioner again avers that the said leases and the evi¬ 
dence relative thereto had all been and were necessarily 
considered by the Respondent’s Auditors, Engineers, and 
Examiners in making the finding of $177,831.65 and the 
other findings hereinbefore referred to. 

19. In reply to paragraph 40 of the Respondent’s answer, 
the Petitioner says that in this proceeding it does not seek 
to have the Court exercise any authority or jurisdiction with 
which it (the Court) is not legally vested by authority of 
law, but the Petitioner does seek to have the Court exercise 
the power vested in it by the Constitution and the laws to 
compel, by the issuance of a writ of mandamus, an adminis¬ 
trative officer to perform duties imposed upon him by law 
and especially the continuing duties expressly imposed upon 
him by the War Minerals Relief Act and the amendments 
thereto in a manner conformable to the law, and not ar¬ 
bitrarily and capriciously. 

92 The Petitioner admits that the Respondent had 
jurisdiction over the Claimant’s claim, but denies 
that the Respondent considered every item, element, or fac¬ 
tor thereof, or that he granted full hearing and due consid¬ 
eration to the evidence and law applicable thereto, or that 
he duly exercised his judgment and discretion conformably 
to law. 

The Petitioner denies that no claim was made for losses 
sustained in the purchase of leases or upon ore produced 
by Petitioner from lands under lease and operated by it, 
and denies that the Claimant made contention regarding 
leases long after the original claim was fully heard, allowed, 
and paid, and denies that there has been any complete or 
radical change in the issue or any attempt to file a new’ and 
original claim. 

In reply to paragraph 41 of the answer, the Petitioner 
admits that the Respondent took jurisdiction of the Peti- 
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tioner’s claim, but denies that he duly considered the same 
conformably to law or that on separate occasions thereafter 
the Respondent weighed and reconsidered the items of said 
claim; and the Petitioner denies that the actions of the 
Respondent, Secretary of the Interior, were in full com¬ 
pliance with the provisions of the War Minerals Relief Act 
or the amendments thereto, and the Petitioner avers that 
the acts of said Respondent, Secretary of the Interior, be¬ 
ing illegal, arbitrary, capricious, and in bad faith, are sub¬ 
ject to review by this Court and create a basis for the! is¬ 
suance of a writ of mandamus. 

In reply to paragraphs 42 and 43 of the Respondent’s an¬ 
swer, the Petitioner denies that the refusal on the part! of 
the Respondent, Secretary of the Interior, to allow the items 
of Petitioner’s claim of which complaint is made was! di¬ 
rectly the result of the exercise of judgment and jlis- 
93 cretion, but the Petitioner avers that said refusal ivas 
the result of the exercise of illegal, arbitrary, and 
capricious usurpation of authority. j 

W. B. O’CONNELL, 

WILLIAM B. LAWRENCE, 
AUSTIN M. PINKHAM, ! 

Counsel for Petitioner. 

j 

Motion to Amend and Amended Replication. ; 

Filed May 1, 1928. j 

j 

i 

# * * # * * # ! 

I 

j 

And now comes the petitioner in the above entitled cause 
and moves to amend his replication by adding to paragraph 
19 thereof the following: 

The petitioner denies that the respondent made due award 
to the Relator and denies that the Relator accepted fsucli 
award as full compensation, but the petitioner admits that 
the relator accepted the sum of $40,962.52, but avers that at 
the time of said acceptance the Relator was ignorant off the 
facts that the award had been made after consideration by 
the respondent and the War Minerals Relief Commission 
of secret evidence and rulings of which the Relator wa!s not 
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notified and which he had no opportunity to examine, meet 
or refute, and that the relator was defrauded thereby. 

BUTTE CENTRAL MINING & 
MILLING CO. 

WHELAN & O’CONNELL, 
AUSTIN M. PINKHAM, 

I 7 

Its Attorneys. 


Fiat. 


Let this be filed. 

BAILEY, J. 

94 Memorandum Opinion. 

Filed July 16, 1928. 

##.**#*# 

I think that the actions of the defendant in this Case 
were within his, discretionary powers, and that there is 
nothing to show that his actions were arbitrary or capri¬ 
cious. 

The petition for a writ of mandamus will be dismissed 
with Costs. 

BAILEY, J. 

Supreme Court of the District of Columbia. 

Monday, July 16, 1928. 

Session resumed pursuant to adjournment, Mr. Justice 
Bailey, presiding. 

#*#*##* 

This cause came on to be heard upon the petition, the 
rule to show cause, the first and second amended petitions, 
the answers to tbe first and second amended petitions and 
the response to the rule to show cause, and the replication 
and amended replication as filed, and after argument by the 
Court. Whereupon, the same being considered, it is or¬ 
dered that the prayers of the petition be, and the same are 
hereby, denied, and that the petition and amended petitions 
be, and the same are hereby, dismissed with costs against 
the petitioner. 
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Wherefore it is considered that petitioner take nothing 
by this action, that respondent go hence without day, be 
for nothing held, and recover of petitioner his costs of de¬ 
fense to be taxed by the Clerk, and have execution therebf. 

i 

95 Supreme Court of the District of Columbia. 

Monday, August 6th, 19281 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. I 

Comes now the petitioner by its attorneys of record and 
in open court, notes an appeal to the Court of Appeals, 
from the judgment entered in this cause July 16", 1928; 
whereupon, the maximum of an undertaking for costd is 
hereby fixed in the sum of One Hundred Dollars, with leave 
to deposit the sum of Fifty Dollars with the clerk in lieu 
thereof. j 

Memoranda. \ 

j 

August 8, 1928.—Appeal bond for costs approved land 
filed. | 

Time to file Bill of Exceptions extended to August! 31, 
1928. | 

i 

Designation of Record. j 

Filed August 20, 1928. ! 

i 

i 

The petitioner having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on the 8th 
day of August, A. D. 1928, hereby requests the Clerk of the 
Supreme Court of the District of Columbia to preparie, at 
petitioner’s expense, a transcript of the record on appeal, 
including therein the following papers and proceedings, 
namely: j 

1. Second Amended Petition and exhibits A and Bi 

2. Answer to Amended Petition and exhibits A, B aiid C. 

3. Replication. 

4. Amended Replication. j 
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5. Memorandum opinion of Judge Bailey. 

9G 6. Notice of appeal. 

7. Copv of this Designation. 

WHELAN & O’CONNELL, 

By W. B. 0 ’CONNELL, 

Attorneys for Petitioner. 


Service of copy 
D. 1928. 


acknowledged this 20 day of August, A. 

By 0. II. GRAVES, 
Attorney for Respondent. 


Memoranda. 


August 30, 1928.—Time to file Bill of Exceptions ex¬ 
tended to September 24,1928. 

September 19, 1928.—Time for filing Bill of Exceptions 
extended until October 15, 1928. 

October 10, 1928.—Bill of Exceptions filed. 

Assignment of Errors. 

Filed October 31, 1928. 
******* 


Now comes the Petitioner in the above entitled cause, and 
in connection with its appeal and bill of exceptions assigns 
the following errors in the action and proceedings of said 
District Court in said case: 

First. The Court erred in ruling that the Secre- 
97 tary of the Interior was not under obligation to make 
fixed rules and uniformly apply the same in its deter¬ 
mination of War Minerals Relief claims. 

Second. The Court erred after hearing the evidence in¬ 
troduced by the Petitioner, in ruling that none of this evi¬ 
dence had any bearing on the right of the Secretary. 

Third. The Court erred in ruling that the only thing that 
concerned the Court was the question of fraud, acting upon 
secret information. 

Fourth. The Court erred in ruling, contrary to the pe¬ 
titioner’s contention and evidence that the Respondent had 
departed from the statute and in effect read words into 
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the statute, in saying, “I think it was for the Secretary; to 
construe the Statute. I think it was simply a case which 
left him, in his judgment, to decide each case upon what 
he thought were the merits of the case. I do not think: he 
had to decide them according to any legal principles at all.” 

Fifth. The Court erred in ruling, after evidence had been 
heard, as follows: 

“I will exclude all evidence now except evidence bear¬ 
ing upon the question of acting upon secret information.” 

j 

Sixth. The Court erred in ruling against the petitioner’s 
contention that the Secretary of the Interior and the War 
Minerals Relief Commission appointed by him in effect rfead 
words into the statute enacted by Congress under the guise 
of interpreting the words “commercial importance.” 

Seventh. The Court erred in ruling as follows: 

“I think it was for the Secretary to determine the m6an- 

% 

ing of the words in the statute “commercial important^” 
or “insufficient quantities to be of commercial im- 
98 portance.” j 

It was for him to determine that meaning and I flunk 
his determination so far as the Court is concerned is con¬ 
clusive. ! 

Eighth. The Court erred in ruling that he should exclude 
all evidence bearing on the question whether the use by; the 
Secretary of the Interior and the War Minerals Relief Com- 
mission of the words “commercial proposition,” and! the 
construction given by them to those words, in effect en¬ 
tirely changed the scope and meaning of the statute. 

Ninth. The Court erred in ruling as follows: 

i 

“I think the Secretary had power to decide each case 
upon its merits, as they appealed to him, of course, under 
the general purpose of the statute.” j 

i 

Tenth. The Court erred in excluding evidence offered by 
the Petitioner in the following offer of proof: 

“I offer to prove, if your Honor please, that the Secre¬ 
tary of the Interior and the War Minerals Relief Commis¬ 
sion appointed by him to carry out in his behalf thb ad- 

b‘—4876a ! 
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ministration of the War Minerals Act, in the determina¬ 
tion of the claim of the Butte Central Mining and Milling 
Company, the relator, applied a so-called ruling adopted by 
them under the guise of interpreting the statute, and par¬ 
ticularly that section of the Statute which reads: 

“And provided further, That no claim shall be allowed 
or paid by said Secretary unless it shall appear to the satis¬ 
faction of the said Secretary that the expenditures so made 
or obligations so incurred by the claimant were made in 
good faith for or upon property which contained either 
manganese, chrome, pyrites, or tungsten in sufficient quan¬ 
tities to be of commercial importance.” 

I offer to show that the Secretary of the Interior and the 
Commission added to this statute, under the guise of inter¬ 
pretation, words which changed its nature, scope, 
99 and effect, and lessened the remedy which Congress 
intended to provide for claimants under the War 
Minerals Relief Act; that they did this in the relator’s case 
after a finding of fact had been made in the relator’s favor 
by the auditors and engineers, to the effect that none of the 
relator’s expenditure had been made except upon property 
which contained manganese in such quantities as to be of 
commercial importance and none of said expenditures had 
been made except in a legitimate attempt to produce man¬ 
ganese for the urgent needs of the nation in the prosecu¬ 
tion of the war, and none of their expenditures were made 
merely for speculative purposes, and were made in good 
faith. 

After findings by said fact-finding body in the relator’s 
favor, to the amount of $177,831.45, with further findings 
as to the value of its mining shaft of $150,000 and the sur¬ 
face improvements of $15,000, the War Minerals Relief 
Commission, at a hearing called informal, stated that they 
would consider only the question of commercial importance, 
and defined “commercial importance” in language which 
I put into the record yesterday: 

“Commissioner Moore: Perhaps I might save some time 
if I state to Mr. Eichelberger the definition of ‘commercial 
importance.” A property containing ore in sufficient quan¬ 
tities to be worked at a profit for the probable duration of 
the war.” 
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I further offer to shew that this ruling as to a “com¬ 
mercial proposition,” made by the War Minerals Relief 
Commission, was publicly promulgated at the hearings be¬ 
fore the House Committee on Mines and Mining in the fol¬ 
lowing language: j 

“A commercial proposition: An ore deposit carrying lore 
in sufficient amount and of sufficient richness to have been 
worked at a profit, under the conditions of and during the 
probable duration of the war, which was generally 
100 to be about two years.” 


I offer further to show that the word “proposition” was 
substituted in the statute for the word “importance.”! 

The Court: What do you mean by saying it was substi¬ 
tuted in the statute? i 

I 

Mr. Pinkham: I mean, in effect, by their ruling. 

The Court: I think you had better express it that way, 
because I do not understand that the Secretary took the 
statute and rewrote it. j 

Mr. Pinkham: Of course, he could not take the statute 
and rewrite it. 

I 

The Court: That is what your language would imply. 

Mr. Pinkham: Let me state it that wav, then, if vour 
Honor please. T thank you for your suggestion. 

I offer to show that the Secretary of the Interior and the 
War Minerals Relief Commission, under the guise of inter- 
pretation, in effect, disregarded the words “commercial im¬ 
portance” in the statute and used, in the place of those 
words, the words “Commercial proposition,” which they 
defined in the manner which 1 have described, namelv, an 
ore deposit containing ore in sufficient quantities and of 
sufficient richness to have been worked at a profit for the 
probable duration of the war, which was generally expected 
to be about two years. 


I offer to show that bv this construction the Secretarv of 
the Interior and the War Minerals Relief Commission sub¬ 
stituted, in effect, in the statute the idea of richnes|s and 
profit in place of the words of the statute—“quantity”; 
and that thereby they changed the legislative intent and 
lessened and narrowed the remedy which Congress jin its 
judgment intended to afford war mineral producers. 
101 I offer further to show that their rulings were not 
uniformly applied; and I offer to show that the War 
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Minerals Relief Commission and lie Secretary of the In- 
terior have, by their public testimony before the House 
Committee on Mines and Mining, and by their action in 
other cases, shown that their “commercial importance” 
rule, as above set forth, was not uniformly applied, but that 
they waived it, or held themselves estopped to apply it in 
some cases, including the Chestatee case; and that their 
rule of estoppel was that they would consider a property a 
commercial proposition or of commercial importance if 
there had been a request or demand by government agents 
for production from it. 

I offer to show that in the relator’s case, although it is 
conceded at this, trial that there was a request or demand, 
the estoppel rule, by which their “commercial proposition” 
rule was avoided in other cases, was not applied to our case. 

I offer further to show that, as in the May Dew Mining 
case, under instructions from Secretary Payne, another rul¬ 
ing, as to the “commercial importance” section of the 
statute, was made, namely that if there was a quantity of 
ore produced by the claimant sufficient to be worth while 
for the needs of the nation in the manufacture of steel under 
war conditions, that was of commercial importance, within 
the meaning and words of section 5 of the War Minerals 
Relief Act.” 


Eleventh. The [Court erred in excluding evidence offered 
by the Petitioner in the following additional offer of proof: 


“As to the offer of proof, further, if your Honor please, 
I will touch another branch I had in mind. I have already 
put in evidence the opinion or finding of the War Minerals 
Relief Commission; and T have also put in evidence the 
secret communication between Mr. Baumgarten and Com¬ 
missioner Pomeroy relative to a ruling that milling 
102 and separating and concentrating did not constitute 
production within the meaning of the War Minerals 
Relief Act. I have also put in the opinion which applies 
that ruling to the relator’s case. 

I offer to show that that ruling is a disregard of the 
scientific knowledge of the Department of the Interior and 
the Bureau of Mines. The Bureau of Mines is now, I be¬ 
lieve, in the Department of Commerce, but at that time, and 
up to 1924, it was with the Department of the Interior. That 
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ruling is in disregard of the scientific knowledge of the ^De¬ 
partment of the Interior, the Bureau of Mines, and! the 
Geological Survey, as to the production and necessity of 
production of manganese; a disregard of the facts which 

are set forth in the amended petition for mandamus]- 

The Court: What do vou mean bv “a disregard”?! Do 
you mean that they acted contrary to that? I 

Mr. Pinkham: Thev acted absolutely contrary to it, if 
your Honor please. | 

The Court: Verv well. 

Mr. Pinkham: By ‘‘disregard’’ 1 mean acting contrarv 
to it. It is a disregard of the facts which are set forth in 
the amended petition for mandamus, paragraphs 7, 8j and 
9, and admitted by the respondent’s answer: and set forth 
more at length in the official publication “Mineral Resources 
of the United States, 1917, Department of the Interior, 
Franklin K. Lane, Secretary; United States Geological! Sur¬ 
vey, George Otis Smith, Director.” I refer to the section 
of that volume which is entitled “Manganese and Mangani- 
ferous Ores in 1917”; and “Mineral Resources of the 
United States, 1918, Part One”, published by the Interior 
Department and the Geological Survey, pages 608 and fol¬ 
lowing for a number of pages. j 

103 It is also in disregard of, in violation of, of con¬ 
trary to official and scientific information contained in 
a publication entitled “Manganese,” Bulletin 173, Depart¬ 
ment of the Interior, Franklin K. Kane, Secretary; Bureau 
of Mines, Van II. Manning, Director, which was issued! orig¬ 
inally, according to the volume itself, in mimeograph form 
for the aid of producers during 1917, and contains the fol¬ 
lowing in the introduction: j 

“During the war the engineers connected with the war 
minerals investigations of the Bureau of Mines kept in; touch 
with developments in the industry. VTienever possible ad¬ 
vice and help in mining and milling problems were given by 
correspondence or in person. * * * The chief end kept 

in view was to eliminate waste and to widen and popularize 
the use of the leaner domestic ores. ’ ’ 


After the introduction there follow a number of chapters 
which deal with the production of manganese and the vari¬ 
ous processes of concentration and milling in order to pro- 
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duce; and it shows the efforts tlrY were made by the De¬ 
partment of the Interior and the Bureau of Mines at that 
time to encourage and stimulate and bring about produc¬ 
tion by milling and concentrating methods and by experi¬ 
mental work to devise methods of treating minerals contain¬ 
ing manganese, of which the mining industry in this coun¬ 
try was at that time more or less ignorant and upon which 
experimental work had to be done. 

To make specific reference to some of those chapters 
which I say they disregarded and acted contrary to in mak¬ 
ing this ruling that milling, concentrating and separating, 
in our ease, did not constitute production, I call attention 
to Chapter One “General Information Regarding Man¬ 
ganese”; Chapter Two “Uses of Manganese Other than in 
Steel Making”; Chapter Three “Problems Involved in the 
Concentration and Utilization of Domestic Low-Grade 
Manganese Ore.” 

104 Beginning in the first paragraph on page 27, if 
I may quote just a bit: 

“To make these domestic ores available, therefore, they 
must be concentrated or practice in the steel industry must 
be modified.” 


That chapter is entitled “Problems Involved in the Con¬ 
centration and Utilization of Domestic Low-Grade Man¬ 
ganese Ore.” 

Chapter 4 is entitled ‘‘Preparation of Manganese Ore,” 
and deals with proper methods of treating ores and the 
special problems in washing and concentration. 

Chapter 6 deals with the Jones process for concentrating 
manganese ores and the results of laboratory investigations, 
experiments, and so forth. 


The Court: Is this testimony objected to? 

Mr. Graves: Yes, sir; all of it, if your Honor please. 

Mr. Pinkliam: Just a moment, if your Honor please. The 
other rulings applied in the relator’s case were contrary to 
all the scientific information and knowledge available in the 
Department of the Interior. 

The Court: That is your argument. 


Mr. Pinkham: That is a part of the offer, that they were 
contrary to the scientific information and knowledge avail¬ 
able in the Department of the Interior.” 
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Twelfth. The Court erred in excluding evidence which 
was introduced by the Petitioner as insufficient to show arbi¬ 
trary and capricious conduct or bad faith on the part of jthe 
Respondent. 

Thirteenth. The Court erred in ruling that the actions of 
the respondent or defendant were within his discretionary 
powers. j 

105 Fourteenth. The Court erred in ruling that tliere 
was nothing to show that the actions of the respond¬ 
ent were arbitrary or capricious. 

Fifteenth. The Court, after ruling there was sufficient 
evidence to show that the claim had been determined bv the 

i 

Secretary of the Interior upon secret evidence and com¬ 
munications not communicated to the petitioner, erred in 
failing to consider such evidence or to render any decision 

thereon. 

AUSTIN M. PINKHAM, I 
WILLIAM B. LAWRENCE, j 
Attorneys for Petitioner. 

106 Supreme Court of the District of Columbia. 

i 

United States of America, | 

District of Columbia, ss: i 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 105, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 69416 at Law, wherein United States 
of America, ex rel, Butte Central Mining and Milling jCom- 
pany, a corporation, is Petitioner and Hubert Work, Secre¬ 
tary of the Interior of the United States is Respondent, as 
the same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washingtjon, in 
said District, this 12th day of November, 1928. j 

i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM,j 

Clerk. 
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107 The Supreme Court of the District of Columbia, 

Holding a District Court. 

No. 69416. Law. 


United States or America ex Rcl. Butte Central Mining 
& Milling Co., a Corporation, Petitioner, 

vs. 

Hubert Work, Secretary of the Interior, Respondent. 
Petitioner’s Bill of Exceptions. 


This cause came on for hearing before the Honorable 
Justice Bailev on the first dav of Mav, 1928, and was heard 
upon the amended petition, the respondent’s answer thereto 
and the petitioners replication to which reference is here 
made and which are made a party of. 

The petitioner was represented by Messrs. William B. 
O’Connell, Esquire, of Washington, and William B. Law¬ 
rence, Esquire, and Austin M. Pinkham, Esquire, of the 
Massachusetts Bar. The respondent was represented by 
0. H. Graves, Esquire, Assistant Solicitor of the Depart¬ 
ment of Interior, and by Victor Wallace, Esquire. 

Opening statements were made by counsel for the peti¬ 
tioner and by counsel for the respondent. 

The following colloquy then took place: 


“The Court: 1 understand there is a direct allegation of 
fraud, and a statement that there would be proof of that 
fraud introduced. 

Mr. Wallace: Is not that simply an effort to give the 
court jurisdiction through the use of adjectives and ad¬ 


verbs ? 

The Court: Whether it is an etfort or not, if it is true, I 
think it does give the Court jurisdiction. 

Mr. Wallace: If your Honor will look at the two de¬ 
cisions of the Supreme Court of the United States under 


this particular Act I think you will find- 


108 The Court: My recollection is that I either heard 
one of those cases in this Court or that I sat on the 
Court of Appeals in the decision of one of them. I am 
rather familiar with those two cases, the Rives Case, and 
the case following it. 
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Mr. Wallace: I make mv point clear, I think. 

The Court: Very well. I will overrule the motion.! I 
am not passing upon all the questions raised at present, ibut 
at present I will overrule the motion. j 

Mr. Graves: May I add one further point that I desired 
to put in, which I overlooked ? 

The claimant, if your Honor please, should be required, 
as a condition precedent to seeking the relief prayed!, to 
restore the amount so received and retained by it, to the 
end that it may come into Court with clean hands. 

The Court: I may, as a condition of granting the relief, 
if I should do so, require that to be done. 

Mr. Graves: I wanted to make it clear that we ask that, 
and that we ask it upon the ground that it is a proceeding 
in mandamus, which is governed by equitable principles. 

Mr. Wallace: This promises to be a long drawn out hear¬ 
ing unless your Honor holds the issue down to the one point 
upon which I understand you have ruled, that mandamus 
can only issue here in case there has been caprice, fraud or 
arbitrary action. I take it that is the only question these 
gentlemen can prove. j 

The Court: That is my view of it at present, that that is 
the onlv issue in this case. 

• i 

Mr. Pinkham: That is the basis, if your Honor please, 
upon wliidli we propose to proceed. I feel quite certain 
that the law is well established, that the Court may not, in 
cases where the head of a department is vested by legisla¬ 
tive authority with judgment and discretion, by mandamus 
proceedings review his ordinary actions, and, in the nature 
of a writ of er-ror, determine whether or not he has made 
mere errors of law. It must be something beyond mere 
errors of law. But we say that when he departs 
109 from the law, which is the very law which governs 
it, that is an excess of jurisdiction—practically de¬ 
partmental legislation. 

The Court: My view of the case is this, that if the! peti¬ 
tioner is entitled to any relief at all, it would be simply to 
have this matter heard by the Secretary. 

Mv. Pinkham: That is quite right, your Honor. | 

The Court: And give both sides a chance to be heard, 
without any secret information given on either side, i 

Mr. Pinkham: Ana upon the law as it was enacted by 
Congress, and not as it was amended- j 
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The Court: I will not at present undertake to review tlie 
construction of the law given by the Secretary of the In¬ 
terior. 

Mr. Pinkham: I do not ask vou to review the construe- 
tion of the law, but I ask consideration of their departure 
from the law, and the attempt to engraft into the law phases 
and limitations against rccoverv that were not contained in 
the statute passed by Congress. 

The Court: At present I shall only hear evidence on the 
question of the secret information given at the hearing, or, 
rather, before the decision. As I understand it, the Secre¬ 
tary himself has a right to construe the law, and unless that 
construction is purely arbitrary, the Court will not under¬ 
take to review it. 

Mr. Pinkham: That is quite in consonance with my in¬ 
tention. 

The Court: Apparently the Mosher Case departed from 
that, but the Supreme Court later went back to its earlier 
rulings. 

Mr. Pinkham: But if they depart from the law, if they 
attempt to amend it or to enlarge it, that, as a matter of 
law, is so palpably wrong, as the Courts have repeatedly 
said, that it would be arbitrary. 

The Court: From your opening statement I cannot say 
that the ruling of the Secretarv on the law was arbitrarv. 

Mr. Pinkham: Perhaps your Honor will hear me further 
on that as I proceed. 

The Court: Yes. 

110 Mr. Graves: Is this in the nature of evidence vou 

* 

are going to present to the Court, or merely argu¬ 
ment? 

Mr. Pinkham: I am going to begin with the evidence. 

Mr. Graves: Before any evidence is presented, your 
Honor, I desire to object to the introduction of any evi¬ 
dence, for all the reasons heretofore stated as objections to 
the opening statement, and for the further reason that this 
court has no jurisdiction to go into this matter for any 
purpose, the remedy of the petitioner being only to go back 
to Congress for relief. 

The Court: I will overrule the objection. 

Mr. Graves: We note an exception. 

Mr. Pinkham: I should have said one thing more about 
the statute, in opening. 
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The Court: Suppose you proceed with the evidence, and 
I will hear you on the statute later. ’ ’ 


The petitioner then proceeded to introduce evidence as 
follows: 

“Mr. Pinkham: I offer first the Engineer’s report, dated 
September 6, 1919, and signed by W. E. Crane, who,! my 
brother will admit, is an employee of the War Minerals! Re¬ 
lief Commission, or the Secretary of the Interior, and came 
from the Bureau of Mines. 

Mr. Graves: All right. 1 object to the introduction of 
memorandum for the reason that it is a memorandum made 
preliminary to the decision of the Secretary of the! In¬ 
terior, and there is nothing so far in evidence in this case 
■which indicates that that memorandum was used byj the 
Secretary in making his final decision. 

The Court: I will admit it subject to your objection.! 

Mr. Graves: And, of course, for the further reason;that 
the Court has no jurisdiction. j 

Mr. Pinkham (reading): 

i 

“ Engineer’s Report. 


September 6, 1919. 

(a) Claim No. 1021. j 

111 (b) Claimant—Butte Central .Mining and Milling 

Company. 

(c) Address—27 State Street, Boston, Massachusetts. 

( d ) Location of Property—Ophir Mine and Mill; 831 
South Dakota Street, Butte, Silverbow County, Montaha. 

(e) Character of Mineral—Manganese. 

(/) Amount of Claim—$237,396.82 (Question). 

i 

“1. The commercial importance of the claimant’s opera¬ 
tion is established by the record of production, and evidence 
is presented that toward the close of operation a successful 
and profitable treatment method had been evolved. 

“2. Government stimulation is claimed as of Mavil917, 
in Exhibit H attached to claimant’s Questionnaire. Testi¬ 
mony to the same effect was offered at the hearing at Butte 
on August 4th, 1919 before Commissioner Moore. Cor¬ 
roboration of this claim is sought in letters of J. E. Spurr, 
Chief Engineer, under date of August 6, 1919, to George 
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Otis Smith of the United States Ceological Survey, and to 
W. C. Phalen of the Bureau of Mines. 

“3. In accordance with this stimulation, tests were made 
and the existing mill remodelled for the treatment of oxi¬ 
dized manganese ores. Following this remodelling a cus¬ 
tom business was started. This was unprofitable on ac¬ 
count of low tonnage, lack of capital for increasing same, 
and unsuitability of product. Increase in tonnage was 
sought by entering the Philipsburg field, and briquetting of 
the product was attempted. Failure resulting from these 
efforts, refinancing was effected, claimant’s mine was un¬ 
watered, and the mining and milling of rhodochrosite ore 
was commenced. Technicallv successful results were at- 
tained, but the handicap imposed in the financing, by which 
claimant was unable to benefit by the new market schedule, 
resulted in further financial loss. Leasing of the property, 
pending the raising of more money, although yielding profit 
to the lessee, caused further loss to claimant. 

“4. An auditing of the claimant’s books at the office at 
Boston is of course necessary. From such an audit 
112 it should be possible to ascertain the details of the 
operations conducted by the claimant previous to at¬ 
tempting the production of manganese, and the financial 
results of such operations. 

“5. According to such figures as are available at Butte, 
the total expenditures and obligations of claimant during 
the period covered by this claim amount to $300,445.07. Re¬ 
ceipts from sale of concentrates $40,398.25. Operating loss, 
by difference, $260,046.82. Another derivation of the same 
figure, from claimant’s exhibits submitted: 


Sheet A. 
Sheet B. 
Sheet D. 


Actual Loss. $212,122 41 

Table 3. Loss Sustained. 40,274 41 

Claim of Lucian Eaves. 7,650.00 


Total . 260,046.82 

The figures given as the amount of the claim, at the head 
of this report, ($237,396.82) is the figure which has been 
used in the caption of various letters upon the subject of 
this claim. It seems to have been derived from the fore¬ 
going, with the following amounts disallowed: 
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Sheet A. January 14th to April 1st, 1918. . . $22,000.00 

Sheet A. Nov. 1918 . 3,000 00 

Sheet D. Claim of Lucian Eaves. 7,650. bo 


Total Disallowance . 32,650 00 

which should leave. 227,396 82 


with a variation of $10,000.00 unexplained. On page 7 of 
the brief attached to claimant’s Questionnaire the sumjof 
the claim is given as $261,146.82, which likewise is pot 
obvious. As a matter of fact, the true figure based upon 
research into details not here available should be evolved 
from the auditing of the books of the company at the Bbs- 
ton office. j 

“6. From the figure so obtained, representing the majxi- 
mum amount of the claim to be investigated, certain classes 
of possible deductions may come up for consideration by 
the Commission. j 

“7. Such expenditures and receipts as would have 're¬ 
sulted from the operation of the property, from May, 
113 1917, up to November 12, 1918, had such operation 

continued on the basis obtaining just prior to May, 
1917, may be estimated from the audit of the books of the 
claimant company. j 

“8. In view of the length of time that has elapsed since 
the work was done, and of the present condition of the rdill, 
an accurate estimate of the wisdom of certain features of 
the work is difficult. For the purpose of such estimate, and 
of the expenditures involved, it is suggested that reference 
be made to the testimony presented here at Butte at the 
hearing before Commissioner Moore on August 4, 1919, 
and that analysis be made of the figures resulting from the 
audit of the books of the claimant at the Boston office. 

“9. No expenditures were made by the claimant duijing 
the period covered by this claim upon property which did 
not contain manganese ore in sufficient quantity to be of 
commercial importance. | 

“10. No expenditures were made for merely speculative 
purposes and not in a legitimate attempt to produce man¬ 
ganese. 

“11. There is no salvage obtainable by claimant from 
equipment installed for the operation upon which this claim 
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is based, since the property was sold In* the sheriff, October 
31,1918. 

“12. (a) Claimant has no concentrates on hand. 

(b) “ “ “ Broken ore “ “ 

(r) Of assured ore blocked out, claimant estimates that 
there are 200,000 tons of an average grade of 1G per cent 
manganese. This estimate could not be verified, as the 
mine is full of water to within thirty feet of the collar of 
the shaft. 

“13. Xo estimate can be made of ore partially exposed, 
for the same reason. 

“14. Xo reimbursement is requested on account of pur¬ 
chase of mine. 

“15. Although no reimbursement is requested on ac¬ 
count of purchase of mine, it may be of interest to note that 
the surface right of the property has a real estate value of 
at least $15,000 under present conditions, while the shaft 
ought to be worth $150,000 to a company operating in the 
neighborhood. 

114 “16. The foregoing notes are offered as bearing 

upon the general physical aspects of the case, for 
such consideration as the Commission may desire. 

“17. As before stated, an auditing of the books at the 
Boston office of the company will supply information on 
points not ascertainable here at Butte. 

“18. Contracts were made with the Miami Metals Com¬ 
pany, through Rogers Brown and Company, January 2, 
1918, and with the Carnegie Steel Company, through Mac- 
Gilvray Shiras, Agent, April 20, 1918, for the sale of man¬ 
ganese ore and concentrates. Copies of these contracts are 
attached to the Questionnaire submitted by the claimant. 
These contracts were such as to encourage production, re¬ 
gardless of Government stimulation, and an added incen¬ 
tive is found in the advance of $10,000 made bv the Miami 
Company. 

“19. (1) a. The claimant had made no effort to produce 
manganese prior to the attempt upon which this claim is 
based. 

b. The total profit or loss sustained by the claimant dur¬ 
ing the war but prior to entering the manganese business 
may be found in the report of the Auditor. 

c. The claimant had no-Government contracts. 


i 

I 

i 
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d. The claimant was engaged only in the mining business 
during the war and previous to undertaking manganese pro¬ 
duction. 

(2) During the period covered by this claim the claimant 
was engaged only in the business upon which the claim is 
b^scd ! 

(Signed) STANLEY C. SEARS, ! 

SCS/S. Mining Engineer, War Minerals Belief/’ 

I presume, your Honor, that might be marked, and a copy 
of it substituted. 

Mr. Graves: These, of course, are official l’ecords of 'the 
office. 

The Court: Can you supply a photostatic copy of it? 

Mr. Graves: I do not know whether we could do that. 
We have no copies in the records. 

115 Mr. Pinkham: I presume we can make a copy ifor 
the record. May we have it marked ? 

The Court: I think vou had better not mark it. 

Mr. Pinkham: I think that is so, if your Honor please. 
There will be no objection to that. 

In the second place, the Auditor’s Report- 

Mr. Graves: We make the same objection to the Audi¬ 
tor’s Report, and the further objection that there is no 
proper foundation laid to indicate that any fraud is Con¬ 
nected with the instruments which are being introduced!. 

The Court: I will wait until it is all in. j 

Mr. Graves: I understand that the Court probably will 
do that, but I would like to have the record show an ob- 

7 i 

jection. 

The Court: I understand you are making an objection of 
this nature to each one of them, and I will overrule your 
objection. j 

Mr. Graves: Very well. 

Mr. Pinkham: T am not offering that, if your Honor 
please, as showing fraud. That is the finding of fact njade 
by the Examiner. To supplement that is the Auditor’s!Re¬ 
port, which is a further finding of fact, which constitutes 
a consideration of the evidence and the finding of facts in 
the relator’s favor. Then I am going to show what took 
place after that time. j 

The Court: I think you are entitled to show that you 
have made out a prima facie case. j 
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Mr. Pinkliam: The second document I want to offer is, 
first, a communication of October 14th, 1919, by the Auditor 
or Accountant, Frank J. Harris, directed to C. B. Holmes, 
Chief Accountant of the War Minerals Relief Commission 
(reading:) 

October Fourteenth, 1919. FJH/LLC. 
Mr. C. B. Holmes, 

Chief Accountant, 

War Minerals Relief, 

Washington, D. C. 

116 Subject: Claim Xo. 1021. Butte Central Mining and 
Milling Company, 27 State St., Boston, Mass. 

Property in Silver Bow County, Montana. Manganese, 

$212,122.41. 

Dear Sir: 

“I have audited the above claim and herewith submit 
Exhibit ‘A’ with supporting Schedules 1, 2 and 3. 

“As this company had no regular books of account, it 
was necessary for me to go through all their cancelled 
checks, their miscellaneous invoices, and to set up working- 
papers showing the expenditures under monthly headings, 
this necessitated considerable extra work. 

“The amount claimed by the Butte Central Mining and 
Milling Company is $12,122.41. Of this amount I found 
several items included twice, such as a note for $20,000, 
proceeds of which was used and included under expendi¬ 
tures and then set up as an outstanding obligation, and 
several minor matters. 

“It was impossible to arrive at any costs based on ton¬ 
nage or on purchases of ore, as their records were not avail¬ 
able on either of these. It was necessary for me to take 
up the bank deposits as shown on Bank Pass Book to arrive 
at the receipts from the same of ore after January, 1918, 
and those made prior I was unable to trace whatever and 
had to take Mr. Credcn’s the Superintendent’s reports as 
a basis for sales to January 1918. 

“It was rather difficult to draw the line where operations 
prior to April, 1917, stopped and the operations under this 
claim started. After discussing this with Mr. Trauerman 
we decided that no part of April was chargeable to this 
claim and only a part of Mill and General Expense for May. 
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As tliis was satisfactory to the other officers of the com¬ 
pany, I have started my figures from this date. | 

“Mr. Creden, the superintendent before Mr. Trauerman, 
was paid at the rate of $1000.00 per month, and; I 
117 think this salary excessive considering his duties and 
the size of the mine. He was paid a total of $9,000.00 
from May, 1917, to December, 1917, part of which was ito 
cancel his contract. Under General Expense is included 
about $1,500.00 for travelling expenses; there is also An¬ 
other item of $1,196.20 for same which I set up separately. 
This makes a total of about $2,700.00 for travelling ex¬ 
penses. 

“Attached to questionnaire is a letter dated May 17,1919, 
and signed by Ralph A. Gallagher, Treasurer, some para¬ 
graphs of which I wish to call attention. j 

“In one of the paragraphs of this letter he states that;in 
the latter part of 1916 and early 1917 the price of man¬ 
ganese ores (domestic) advanced so that it became profit¬ 
able to mine and ship the high grade ores from the Phillijis- 
burg (Montana) Camp. This paragraph has a bearingjon 
stimulation. j 

“On page three of this letter are several paragraphs 
which have been marked that have a bearing on whether 
this was a commercial proposition; also one of the para¬ 
graphs raises the question as to Government responsibility 
for experiments. 

“I have not set up any amount for salvage as they stafed 
that the property had been sold at auction, therefore, until 
they redeemed the property they could not figure on any 
salvage. I believe salvage can be arrived at from the En¬ 
gineer’s report. 

“Stimulation is claimed from J. T. Pardee in May, 1917. 
“The claimants request prompt action on this claim, so, 
if possible, they will know how they stand before October 
31,1919, as that is the last day they can redeem their prop¬ 
erty. j 

“As per my Exhibit ‘A’ you will find that their total Net 
Loss is $177,831.65. 

Respectfully submitted, ! . 

(Signed) " FRANK J. HARRIS, | 
Inclosure. Account anti” 


7—4876a 
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Then follow the Auditor’s figures and schedules, which are 
a part of his letter, showing a statement of income and ex¬ 
penditures. Perhaps it is not necessary to read that 
118 in detail, inasmuch as it is in the shape of a state¬ 
ment, but it covers, first, the expenditures and in¬ 
come for the period from May 1, 1917, to December 31, 
1917; second the expenditures and the income from Janu¬ 
ary 1, 1918, to July, 1918; and it also covers accounts pay¬ 
able for the tyro periods. That is the general summary of 
the statement, It is recapitulated, and shows a net loss of 
$177,831.65. It is unnecessary, perhaps, to go into the com¬ 
plete details of those figures, but that is the net result. 
That letter was directed to the Chief Accountant, C. B. 
Holmes, at Washington. 

There follows, under date of October 14, the letter of C. 
B. Holmes on the same subject, addressed to Mr. W. R. 
Crane, Acting Chief Engineer of the War Minerals Relief 
Commission (reading): 

“Department of the Interior, Bureau of Mines, 

W ashington. 

October Fourteenth, 1919. 

Mr. W. R. Crane, 

Acting Chief Engineer, 

War Minerals Relief: 

Subject: Claim No. 1021. Butte Central Mining and Mill¬ 
ing Company, 27 State St., Boston, Mass. Property in 
Silver Bow County, Montana. Manganese, $212,122.41. 

Deak Sie: 

“I hand you herewith two copies of Mr. Harris’ report 
on above claim. 

“The amount originally claimed was $212,122.41. You 
will note from Mr. Harris’ Exhibit ‘A’ that the result of 
his audit was the reduction of this amount to $177,831.65. 

“While claimant shipped manganese concentrates to the 
value of $40,398.25, it will be noted from claimant’s letter 
of May 17, 1919 addressed to the War Minerals Relief 
Commission, which letter is attached to questionnaire, that 
claimant’s loss seems to have been incurred due to the fact 
that the concentrating work was purely experimental, and 
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that they were not able to make the product accept- 

119 able to the consumers without having to stand large 
treatment penalties. Ore was purchased from miners 

at prevailing prices and the loss sustained in treating! it 
in an experimental mill. Lack of working capital seemed 
to be another element entering into their losses. 

“Claimant’s state that the final result of their experi¬ 
ments was the perfection of a process for treating pink 
manganese ores of the Phillipsburg District, which would 
be of value to the country should another contingency arise 
wherein it was dependent upon domestic manganese orjes. 

“Claimants have agreed to reduction in their claim as 
made by Mr. Harris and the loss above stated is the amount 
to be considered. 

Very truly yours, I 

(Signed) * ' C. B. HOLMES, 

Chief Accountant, T Far Minerals Relief/’ 

Inclosure. 

Following that, if your Honor please, there come a series 
of communications which are marked “Confidential; for 
Government use only.” Under date of October 1G—have 
you the envelope in which those were contained, Mr. Briar? 

Mr. Briar: No. 

Mr. Pinkham: It is an envelope marked on the outride 
“Not for Public Inspection.” | 

Mr. Briar: I have been looking for such an envelope,!but 
I cannot find it. 

Mr. Pinkham: It was there when I first saw it. 

Mr. Graves: I will agree with counsel that in the files 
there w T as at one time an envelope containing memoranda 
and letters marked “Confidential.” 

Mr. Pinkham: And that the envelope itself was marked 
on the outside “Confidential; not for public inspection; for 
Government use only”? 

Mr. Graves: That is right. I do not know whether that 
was all on there or not, but I remember it was con- 

120 fidential. ! 

Mr. Pinkham: And that that envelope was in ex¬ 
istence when I first saw these papers, in January last?! 

Mr. Graves: It was there not a great while ago, btit it 
has become misplaced. 
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Mr. Pinkham: The first one is dated October 16, 1919, 
and is directed to the Chairman of the War Minerals Re¬ 
lief Commission. It is signed by W. R. Crane, Acting Chief 
Engineer, War Minerals Relief, and bears on the bottom 
of it the words “Assigned to Examiner Baumgarten” 
(reading): 

“Department of the Interior, Bureau of Mines, 

Washington. 

October 16,1919. 

Confidential. For Government Use Only. 

Claim No. 1021. Butte Central Mining & Milling Co., 27 

State St., Boston, Mass. Property in Silver Bow County, 

Mont. Manganese, $212,122.41. Revised Am’t, $177,- 

831.65. 

Acting Chief Engineer’s Report. 

Chairman War Minerals Relief Commission. 

Deae Sie: 

“I herewith hand you Auditor’s report, Chief Account¬ 
ant’s report, Preliminary abstract by engineer, Field En¬ 
gineer’s Report. 

“In reference to the above claim I wish to call your at- 
tion to the following points: 

“ (1) Mr. J. T. Pardee, of the U. S. Geological Survey, is 
cited as a Government representative responsible for the 
claimants entering the manganese business. Mr. Pardee 
states that he did not encourage representatives of 
121 the Butte Central Mining and Milling Company to 
mine manganese. Mr. C. W. Phalen of the Bureau 
of Mines is also cited as being responsible for stimulation. 
Mr. Phelan did not meet any representatives from the 
Butte Central Mining and Milling Company as such and is 
not responsible for stimulation. 

“It is apparent from a statement made in a letter that 
stimulation was due not to Government agencies, but to 
a decided advance in price of domestic ore. 

“(2) The question of salvage value of the plant is com¬ 
plicated by its sales at sheriff’s auction. Neither the audi¬ 
tor nor the engineer have attempted to handle the question 
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of salvage. The method of procedure should be outlined 
by the Commission. 

“(3) There are two properties covered by the claim, 
namely, The Opliis and General Sheridan mines. The for¬ 
mer was undoubtedly a commercial proposition as it pro¬ 
duced 3,000 tons of ore. The latter was not of commercial 
importance as no ore was produced. The expenditures 
should be segregated, therefore, eliminating the General 
Sheridan portion. j 

“(4) The claim should not be allowed for the following 
reasons: 

(a) Lack of stimulation as specified by the Act. 

(b) "Word done in concentrating plant purely experimen¬ 
tal. | 

Very truly yours, j 

(Signed) W. R. CRANE, j 

Acting Chief Engineer War Minerals Relief: 

Assigned to Examiner Baumgarten.” j 

The next one is the Examiner’s report, dated December 
20, 1919 (reading): j 

122 “Department of the Interior, War Minerals Relief 

Commission, Washington. j 

December 20,1919. 
Confidential. For Government use only. j 

Claim No. 1021. Butte Central M. & M. Co., Butte, Mon¬ 
tana. Manganese, $252,396.82. 

Examiner’s Report. 

j 

Chairman War Minerals Relief Commission. 

i 

Dear Sir : 

j 

“The papers relating to this claim were submitted to me 
for examination and I beg to report: 

“The Butte Central M. & M. Co., claimant, was in pos¬ 
session of the Ophir Mine and Mill when War was declared, 
operating on zinc ores. The drop in the market for zinc! and 
the rise of prices for manganese ore induced claimant to 
reconstruct mill for the concentration of the siliceous ipan- 
ganese ores of Montana to make them available for the 
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needs of the Country. At that time the claimant’s mine 
was not considered as a source of manganese ore. 

“Operations on the purchased black oxide ores of the 
Butte and Phillipsburg Districts of Montana were techni¬ 
cally reasonably successful, but the commercial operation 
was a disastrous failure, due to inadequate financing, in¬ 
sufficient mill capacity and lack of sufficient ore of concen¬ 
trating quality. 

“Arrangements with the creditors were made to delay 
any legal action, and a loan was made outside the company, 
together with funds raised by stockholders to reopen the 
mine, knowing that in the upper levels, a considerable body 
of black oxide manganese ore existed, underlain by large 
bodies of rhodochrisite, or ‘pink manganese’ ore. 

“Additional experimentation and further reconstruction 
of the mill, adapting it to water concentration of the sul¬ 
phide bearing pink manganese ore was carried on at 
123 the same time with the developments in the mine. 

“About the time that the claimant considered the 
operations to point to success, the funds were exhausted. 
The mill was leased under a royalty with the provision that 
the claimant could recover possession at any time. It was 
planned to raise funds to enlarge the mill capacity and to 
install magnetic concentration, machinery, but no conclu¬ 
sive action was taken before the Armistice was signed. 

“Section 5 of ‘The Act to Provide Relief in Cases of 
Contracts Connected with the Prosecution of the War and 
for Other Purposes,’ provides in part: That no claim shall 
be allowed or paid by said Secretary unless it shall appear 
to the satisfaction of said Secretary that the expenditures 
so made, or obligations so incurred by the claimant were 
made in good faith for or upon property which contained 
either manganese, chrome, pyrites or tungsten in sufficient 
quantities to be of commercial importance. 

“The Commission has advised the Examiner that under 
the terms of the Act losses sustained in milling or prepar¬ 
ing to mill custom ores (alone) did not constitute a claim. 

“It may however, be recognized that when the mill and 
milling operations are an adjunct to the production of ore 
from a mine, both owned and operated by the claimant, the 
expenditures and losses sustained in milling operations 
form a valid claim. 
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“Under the first interpretation, the operations of the 
claimants from May to December 1917, may be dismissed. 
The mine was not operated as a source of manganese dre, 
but the mill was reconstructed to operate upon purchased 
ores. A prospect—the General Sheridan—was leased and 
‘a considerable sum’ spent in development, but there is; no 
mention thereof in the accounts; in the monthly reports of 
the manager, W. L. Creden, operations on manganese de¬ 
posits are referred to as ‘Stanislas Ore operations,’ 
amounting to $2,491.65, without any statement regarding 
the nature of the ore, the tonnage produced, or the 
124 product disposed of. 

“Under the second interpretation, that part of the 
operations from January 1918 to July 6, 1918 might ! be 
considered. 

“In the knowledge that the mine contained a deposit of 
manganese ore of commercial importance, with a substan¬ 
tial quantity of black-oxide ore near the surface, succeeded 
in depth by rhodochrosite, or ‘pink manganese’ ore,| the 
claimants unwatered the shaft to the 300 ft. level. This 
level was chosen for operation because the 200 ft. level 
was caved and would require more time to clean out land 
retimber than to raise up from the 300 level in order to; tap 
the bottom of the black manganese ore body lying between 
the 100 and 200 levels. 

“The ore gained in the development work and by Some 
sloping was ‘pink manganese’ with a percentage of sul¬ 
phides. Concentration was entirely by water though con¬ 
centration by magnetic separation was feasible and desir¬ 
able, except that funds to enlarge the mill and the purchase 
of magnetic concentration machinery were not available. 
The total production of raw ore was 3,000 tons and of- con¬ 
centrates 900 tons, or a ratio of concentration of 3.33 -1. 

“The concentrate product was sold at unfavorable prices 
due to a contract with the Miami Metals Co. in returh for 
financial assistance. The buyers under this contract re¬ 
fused to alter the purchase prices to conform with the Sched¬ 
ule of May 28, 1918 of the War Industries Board. Inas¬ 
much as the claimants could not make the operations; com¬ 
mercially successful under the existing schedule, the mill 
was leased on July 6, 1918 to the New York-Montanaj T. & 
E. Co., who operated successfully on similar ore from ad- 


j 
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joining mines, paying a royalty per ton milled. The royal¬ 
ties were used to defray the expense of keeping the shaft 
of the claimant’s mine unwatered, but the pumping cost ex¬ 
ceeded the royalties, so that a further loss of $1,450 was in¬ 
curred; between July 6, 1918 and November 11, 1918. 

“To arrive at the cost of production, Supt. C. J. Trauer- 
man’s figures, which accompany the Questionnaire, are 
analysed. Certain deductions are made to remove 
125 extraordinary expenses such as would be prorated 
over a considerable period, or say a period two years 
from January 1918, including experimentation. 


Period : 1/14 to 4/10/101S. 


Mining . 

Milling .. 

Loss: 

Unwatering . 

Mining: % labor... 
Pumping—over .$600 

Supplies—n ____ 

Milling: Repairs... 

Labor—J .. 

Supplies —2 __ 


$19,000.00 

9.592.61 

- $28,592.61 


10.000.00 

4.000.00 

900.00 

1.000.00 

2 . 000.00 

1,500.00 

944.70 

- 20,344.70 


Period: 4/10-5/31/1918. 


$8,247.91* 


Mining. 

Milling . 

Less: 

Mining—Labor J... 
Supplies i 


12,099.72 

6,285.91 

- IS,385.63 


3.240.00 

593.24 

- 3,$33.24 

- 14,552.39 


Period: 6/1-7/6/1918. 


Mining. 3,96S.29 

Milling . 2,220.34 

- 6,188.63 


Estimated actual cost of production. 28,988.93 


Production. 


Ore sold. 14,649.S0 

Less Commission due.. 307.34 

Total Receipts. $14,342.46 


900 tons of concentrates produced. 

$15.94 per ton Average net returns from concentrates sold. 
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Period: 3/14-4/ 0. 300 tons cones, produced 0] $15.04— 

$4,782.00 vs. $4075.63 sold. 
“ 4/10-5/51. 365 tons cones, produced (<i $15.94— 

5,65S.70 SI 16.51 “ 

“ 6/ 1-7/ 6. 245 tons cones, produced @ 15.94— 

3.905.30 2457.67 “ 


This comparison i>oints out either exceeding irregularities of accounting 
or extremely variable values of the concentrates. 

i 

i 

Costs of Production. 

i 

Period. 1/14-4/0. %. 4/10-5/31. %. 6/1-7/6. %. Total. %. 


Mining . 3100.00 37.6 8266.48 56.8 3968.29 64.2 15334.77 53 

Milling. 5147.91 62.5 6285.91 43.2 2220.34 35.9 13654.116 47 

Total . 8247.91 14552.39 6188.05 28988.93 

i 

Mined : Crude Ore. 1,000 tons 980 tons 1.020 tons 3.000 tons, i 

Cost for Mining.$3.10 8.44 3.89 5.12 

Milling. 5.15 6.41 2.18 4.55 

Total . 8.25 14.85 6.07 9.66 Av. per ton. 

i 

Cones, produced. 300 tons 355 tons 245 tons. 

Cost for Mining. $10.33 23.24 16.20 17.04 

Milling . 17.16 17.70 9.05 15.19 

— —— 


Total . $27.49 $40.94 $25.25 32.24 Av. per ton. 

“The sum of $1450 as balance due for keeping the shaft 
unwatered is impertinent to the costs of production and is 
not considered herein. 

“Trauerman stated (Hearing, P. 88-89) that his figures 
were ‘Practically an estimate’, and were probably lower 
than the actual figures. Sheet C was what lie called his 
‘economical sheet’ to check up by. The figures as analysed 
refer only to the costs of production, not in any way tio the 
net losses or gross losses. The figures show that the opera¬ 
tions during the last period were at the lowest costs $25.25/ 
ton, with a loss of- $15.43/ton milled. The receipts for the 
last period were $9.82 per ton. 

“Referring to the Auditor’s report: 

127 Period from January 1,1918, to July 6, 1918. 


Payroll . $37,856.11 

Mine (supplies?). 9,022.22 

Mill “ .. 4,9$0.52 
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Hauling-, Freight, Express. 1,428.27 

Assay office supplies. 41.80 

General expense. 78,873.35 


Cost of Operations. $66,212.27 


“There is no further allocation of accounting other than 
by prorating. Thus the Auditor’s total, $66,212.27 is 
124.5% of Supt. Trauerman’s total, ($54,924.21—(1450 + 
307.34) or $53,166.87, or a difference of $13,045.40. 

“The Examiner above estimated a deduction of $24,- 
377.94. Prorat qd to the Auditor’s figures this sum becomes 
$30,191.53. 

Thus . $66,212.27 

Less. 30,101.53 


Total cost of production. $36,110.74 

and for 900 tons concentrates produced becomes $40.12 aver¬ 
age cost per ton or an average loss of $24.18 per ton, over 
the entire period. This loss is greater than shown by Supt. 
Trauerman’s figures and would be even more difficult to 
overcome. 

“The claimant presented no books of the account, and the 
auditor arrived at his figures by setting up the accounts 
from the vouchers and cancelled checks. 

“Assuming that in the first period 1/14—4/9 the milling 
began about March 1,1918, the total of milling days was 126 
days. The total raw ore produced and milled 3000 tons; or 
less than 24 tons per day. During the final period of 35 
days, the daily tonnage milled increased to nearly 30 tons. 
It was the intention of the claimants (Supplementary state¬ 
ment to Questionnaire) to raise enough money to pay off 
indebtedness, to enlarge the plant, to install magnetic equip¬ 
ment and to take back the plant then leased to New York- 
Montana T. & E. Co. and to redeem the mine already 
128 sold under judgment. The plan failed to materialize 
before the Armistice was signed. The capacity of 
the mill was limited and under the showing of the claimants 
figures would stand small chance to pull out of the deficits 
already incurred within a reasonable period. 
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“The operations of the lessees, on ore from adjoining 
mines, mixing both black oxide and sulpliide-free pink man¬ 
ganese ore, yielded a profit of about $3,500. Asuming the 
tonnage milled at 30 tons/dav, or 3840 tons for 128 davs to 
November 11, 1918, the royalty on ore produced was $1920. 
In addition, $1450 was spent for keeping the mine unwatered 
over and above the royalty earned. Thus the total profit 
of the lessees was about $6870 and the probable cosjt of 
keeping the mine unwatered was about $3370. 

“Whereas the lessees bought ores outside and made a 
profit in milling operations alone, the profit was insufficient 
to stand even the cost of pumping in the mine. 

“$3370 represents approximately the saving to the claim¬ 
ants if the mine has been allowed to till with water,land 
about 1/3 of the cost of unwatering once more. i 

“Quoting (Hearing p. 87), in reference to the relations 
of the claimants with the New York-Montana T. & El Co. 

I 

and the terms under which the claimants could take back 
the property, but ‘the New York-Montana itself did not 
figure as to that, they wanted to keep the mine unwatered 
on their own account’, and, p. 88, ‘the New York-Montana 
would not have operated the mine.’ It is fairly clear!that 
the first quotation refers to the claimants themselves, so 
that the unwatering was a speculation contingent upofi the 
raising of funds to enlarge the mill, etc., and to operate the 
mine. j 

“The claimants were compelled to shut down their opera¬ 
tions for lack of funds. Granting that there was a commer¬ 
cial deposit of ore, the operations were not commercially 
successful. The testimony for the claimants brings out 
(Hearing—P. 67) that when the mine was unwateredj they 
‘ found * * * no ore, no shipping ore, or pink I man¬ 

ganese’ in all the levels that were exposed. But they found 
about 250,000 tons of pink manganese ore, from 13 tq 30% 
Mn., and with varying amounts of sulphides.! The 
129 sulphide-free ore was usually low grade, and thie mill 
operations by water concentration were upon selected 
ores of 20% Mn., 55% Si() 2 practically sulphide-free, pro¬ 
ducing a concenrtate assaying 38% Mn. and 10% Si0 2 a 
recovery of 78% Mn. Mr. Trauerman (Hearing— p.71) 
volunteered that experimentation had cost in the neighbor¬ 
hood of $8000. per month and expected, if funds could be 

i 
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raised, to conduct operations at a small profit, having 
brought the mill operations to a point of successful ef¬ 
ficiency. If that figure be applied to the four or five months 
of mill operation the allowable net loss would be cut down 
to less than $10,000. 

Comparison of Figures for flic Xct Loss hg Traucrman and by the Auditor . 


Trauerman. 

1/14/18-7/6/18. 

Period: 

Mine: 

Unwatering & repairs.... $10,000 


Labor . 1S.472.S5 

Supplies . .*1,066.16 

Power & Water. 2,629.00 


Unwatering 7/6/11 /ll.... 1,47)0.00 


36,51S.01 

Mill: 

Starting & Repairs. ^_ $2,000.00 

Labor. 10,279.29 

Supplies & Power. 4.969.10 

Hauling Cones. 850.47 


1S.09S.S6 

Selling commission due.. 307.34 
Total cost of operations.. $54,924.21 
Received for Cones. 14.649.SO 


Net loss (by claimant). $40,274.41 

130 Deduction: 

Un watering shaft 
7/6-11/11 . 1,450.00 


Net loss (by claimant). 3S,S24.41 


Auditor. 
1/1/1S-7/0/18. 


Mine . 9,022.22 

Payroll . 37.S56.il 

Gen. Expense. 12.S73.35 


Mill . 4.990.52 

Hauling. Frt. & Exp. 1,428.27 

Assay Off. Supp. 41.SO 


$66,212.27 

14,649.80 


Net Loss (by auditor). $51,562.47 


1,450.00 


Net loss (by auditor).. 50,112.47 


“The Examiner would call to the attention of the Com¬ 
mission that whereas the claim as presented calls for a total 
loss of $252,396.82, which was reduced by the Auditor to 
$177,831.65 (representing only the vouchers presented), the 
Auditor’s figures, for the period under discussion, are 
higher than those presented by the claimant by about $11,- 
000 . 


Conclusions. 

“1. Purchase price of the property, and equipment of the 
mill, excepting a minor amount, are not involved in the 
losses during the period under consideration. 
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“2. Valuable experimental pioneer work in the concen¬ 
trating; of manganese ores was performed. 

“3. The claimants ceased operations on July 6,1918,Tour 
months prior to the signing of the Armistice, lacking funds 
to place the venture on a sound commercial basis. 

“4. Although in the last sub-period, the cost of milling 
was greatly decreased, to $9.05, the cost of mining alone 
($16.20) was greater than the receipts per ton of concen¬ 
trates ($9.82). These figures are not authoritative biit be¬ 
low actual costs. 

“5. The capacity of the mill was so low as to preclude the 
chances to recover the preliminary losses within the! esti¬ 
mated duration of the War. Any further increase in mjilling 
plant, with consequent increase in capacity and production, 
would augment the total amounts to be recovered without a 
proportionate increase in the profits to recoup the losses. 

“6. It is demonstrated that the costs of operation!could 
be so reduced as to yield a profit and cancel the preliminary 
expenses in a reasonable time. j 

“7. A further loss was incurred in keeping the shaft un¬ 
watered, a speculation upon the contingency of rais- 
131 ing funds. j 

“There are two view points from which to regard 
this claim: j 

“1. The claimants entered a new field, the concentration 
of manganese ore, and developed a process to concentrate 
the pink manganese ore of the Butte District with fjjiir as¬ 
surance of profitable results. j 

“The financial conditions of the Company were so un¬ 
sound that the preliminary expenses absorbed both the capi¬ 
tal and the credit. 

“The continuation of efforts of the claimants, aside from 
desire to recoup their losses and to operate at a profit, were 
apparently quite honest in their intention to make available 
low grade manganese ores to supply the needs of the coun¬ 
try. 

“If recognition be given to these points, the claim for 
losses in the period of January 14 to July 6, 1918, must be 
considered in its entirety, that is for the sum of $50,112.47 
(Auditor’s figures). And the claimants should be called 
upon to set up books of account for re-audit. j 
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“2. The claimants had hecn heavy losers in attempting 
to mill the black manganese ores of the Butte and Phillips- 
burg Districts, and were heavily in debt at the end of 1917. 

‘“Bad judgment was exercised in attempting to resume 
operations on money borrowed outside the Company. An 
unfavorable and binding contract was entered into, prevent¬ 
ing taking advantage of the increases in ore schedules. 

‘‘The ores drawn from the mine were unsuitable to the 
mill, and operations, until the Company finally ran out of 
funds, were largely experimental in character. Improve¬ 
ments in mining and milling reduced the cost of operations 
materially, but not sufficiently to demonstrate that concen- 

*7 *• 

tration of the ores from the claimants’ mine would ever be¬ 
come commercially successful. 

•» 

“Instead of reopening the mine, with the additional costs 
for development, the claimants could have, at an equal ex¬ 
pense, resorted to the purchase of ore from the adjoining 
properties just as the lessees of the mill later did. 
132 “If the above points be recognized, the claim must 
be rejected on the basis that: 

(a) The operations held out no hope for commercial suc¬ 
cess within the duration of the War. 

“(h) The claimants exercised poor judgment in both 
financial and technical activities, for which the Government 
cannot be held responsible. 

“I recommend that the claim be disallowed entirely. 
(Signed) Iv. BAUMGARTEN. 

K. BAUMGARTEN, 

Technical Examiner, 

War Minerals Relief Commission 

Mr. Pinkham: There is a letter in the files there from Mr. 
Baumgarten of the War Minerals Relief Commission, dated 
November 7,1919, and the reply of Commissioner Pomeroy, 
dated December 16, 1919, which is a part of the secret files. 

Mr. Graves: What is the date: 

Mr. Pinkham: November 7, 1919 and December 16, 1919. 

(Mr. Graves produces papers.) 

Mr. Pinkham: This is also from the confidential files, 
marked “Confidential; for Government use only.” We have 
two letters fastened together. One of them is dated Novem- 
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ber 7, 1919, marked “Confidential; for Government Use 
only;” and directed to the Chairman of the War Minerals 
Relief Commission, and signed by K. Baumgarten; Techni¬ 
cal Examiner, War Minerals Relief (reading): j 

i 

i 

“Department of the Interior, War Minerals Relief Com¬ 
mission, Washington. j 

j 

Confidential. For Government use only. 

^ i 

November 7, 1919. 

In re Claim No. 1021. Butte Mining & Milling Co., Butte, 

Montana. j 

i 

Chairman War Minerals Relief Commission. 

133 Dear Sir: j 

“This claim for losses depends upon the interpretation of 
the phrase of the Act, Sec. 5 ‘by reason of producing or pre¬ 
paring to produce, etc.,’ and the further provision ‘expendi¬ 
tures so made or obligations incurred * * * were tnade 

in good faith for and upon property which contained either 
manganese * * * in sufficient quantities to be of icom¬ 
mercial importance.’ ! 

Statement. j 

“The claim recites losses incurred primarily in milling 
operations. The operations continuously beset by financial 
difficulties, may be divided into two phases of activity. 
First, reconstruction of the mill—designed for and operated 
upon zinc ores, until the state of the market forced sus¬ 
pension of operation—to concentrate manganese ores, and 
to operate upon black manganese ores from the Butth Dis¬ 
trict and the Phillipsburg District. Second, unwatering of 
the claimant’s mine and the conduct of operations* with 
slight additional mill alterations, upon the pink manganese 
ore from that mine. 

“The results of experimental work in each phase were 
successful except in so far as they were hampered by lack 
of ore of suitable quality and quantity. Satisfactory re¬ 
sults on the black manganese ores of Butte could not be 
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extended to profitable conclusion because of the lack of 
sufficient quantity and grade of ore to which the mill became 
adapted; results on the black manganese ores of Phillips- 
burg were wholly a failure. The experimentation on ores 
from the claimant’s mines led to the development of a 
successful process of concentration. The ores themselves 
had impurities of such character that, without additional 
expenditures of:capital and equipment profitable yield could 
not be attained. But, in a third phase of operation which 
does not enter into the claim, testimony to the success of 
the process is developed; the claimant leased the mill to 
other parties who operated profitably on similar ores free 
from the impurities found in adjoining mine. 

“The experimental work as implied above involved 
134 only the usual mill experiences dependent upon the 
changes in the qualities of the ores. Purely infor¬ 
mative experimental work, to form the original conclusion 
as to advisability of entering upon the project to concen¬ 
trate ores, was quite apart from the above mentioned ex¬ 
perimental work. The whole process of concentration was 
a new departure in the production of manganese ores, with 
a legitimate object to produce, from the source of otherwise 
unsuitable ores, an available product. This does not over¬ 
lap into the field of metallurgical treatment whereby the 
manganese ore is reduced to a form available for the steel 
industry.” 

That is, the metallurgical process is the process of mak¬ 
ing ferro-manganese, which is an ally made from this 
manganese, and, of course, was not covered by the statute 
itself, which did not go into metallurgical processes. 

“The entrance upon the production of manganese ores 
by the claimant was conceived in May 1917, in consequence 
of the rising market for manganese ores. Initial tests in 
the mill and reconnaissance of the ore field were well under 
way and plans to proceed were definitely adopted ‘before 
stimulated’ by W. C. Phalen of the Bureau of Mines on 
June 25-26, 1917, and the reconstruction of .the mill began 
almost immediately thereafter. 

“That ‘stimulation’ affected their subsequent opei’ations 
is not apparent except in that in the face of early failures 
in the mill and in the ore supply, the claimant continued in 
good faith to the limit of its financial power. 
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“There appears no evidence of lack of good faith, but in 
the purchase of Phillipsburg ores very poor control of oj>- 
eration and bad judgment were displayed. j 

“The existence of commercial bodies of ore in the Butte 
District was determined by agents of the claimant befojrc 
they definitely committed themselves to the policy of recon¬ 
struction of the mill. That these were also considered com¬ 
mercial deposits is evidenced by the preliminary report bn 
manganese ore of the Butte District by .T. T. Pardee of 
the U. S. G. S. on Xov. 29, 1917. ! 

135 “All ore was purchased during the first phase j of 
milling operations; all ore was mined from the claim¬ 
ant’s mine for the second phase of operations. The inabil¬ 
ity to procure sufficient ore was dependent upon the mining 
that was done and over which claimant had no control. 

Interpretation. 

“(1) The ores of Montana were only in small part ship¬ 
ping ores; the balance were a low grade, susceptible to con¬ 
centration, and it is on this feature of Hie ‘preparing to 
produce ores’ that the present claim for loss can be Sus¬ 
tained. Claims have been sustained in which losses, iniad- 
dition to those consequent lo the mining, or ‘producing’ 
the ore, were sustained after a mill had been erected to con- 
centrate the ore produced in order to yield a marketable 
product. j 

“In the present instance, the mill bought the low grade 
crude ore, in itself of little value, to prepare a marketfible 
product for such subsequent metallurgical treatment as is 
accorded the raw, high grade shipping ores. j 

“(2) The claim as audited for the Commission was re¬ 
duced to a sum which could be supported by vouchers. 
Further disallowances of items for testing and experiment 
for information, for bad judgment in the purchase of bres, 
etc., must still be made. However, the claimant has no 
books, no segregation of costs by which the adjustment of 
allowances and disallowances can be gauged, and it will 
incur a heavy expense to the claimant to so set up hiis ac¬ 
counts so that they may be readily divided into the periods 
determinable by the chronology of' operations and into the 
various items making up the expense of operation. 

8—1876a ! 

j 

i 

i 

i 
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Request. 

“In view of the conditions accompanying this claim, I 
request the Commission to advise upon the interpretation, 
its support or rejection, as the claim hinges upon the point 
whether milling of the ores can be regarded a legitimate 
production or preparation to produce mineral to supply the 
urgent need of the Nation. In other words, would 
136 the interpretation as outlined by the examiner ap¬ 
pear to the Commission in sufficiently favorable light 
to warrant call upon the claimant to more completely set 
up his books. 

“It would not call upon or permit the claimant to present 
an amended claim for a larger amount than is now allowed 
by the original audit, but would still permit revision by dis¬ 
allowances, and would permit the Commission to make the 
proper deduction from definite figures rather than by ap¬ 
proximate figures supplied by the statements in the Ques¬ 
tionnaire and by witnesses at the hearing in Butte on 
August 4,1919. 

Verv trulv yours, 

(Signed) ' ‘ K. BAUMGARTEN. 

K. BAUMGARTEN, 

Technical Examiner, War Minerals Relief.'' 
There is a side note: 

“In both first and second phases, concentrates were pro¬ 
duced and sold at the market.” 

“Department of the Interior, War Minerals Relief Com¬ 
mission, Washington. 

Confidential. For Government Use Only. 

December Sixteen, Nineteen Nineteen. 

In re Claim No. 1021. Butte Mining & Milling Co., Butte, 

Montana. 

Mr. Carl Baumgarten, 

Engineer, War Minerals Relief Commission. 

Dear Sir : 

“Referring to your letter of November 7, delay in answer¬ 
ing your inquiry has been occasioned by the absence of the 




I 

i 


HUBERT WORK, SECRETARY OF THE INTERIOR. ll5 

i 

Commissioners, due to their attendance at the session of 
the Mining Congress in St. Louis. j 

“In answer to your request for an interpretation 

137 as to whether or not the construction of the mills 
and the milling of ores can be regarded as producing 

or preparing to produce minerals to supply the urgent need 
of the nation, I beg to advise that the three Commissioners 
have held consultation with Mr. 0. W. Lange of the legal 
department, regarding this point, and the conclusion Vas 
reached that the losses sustained in milling or preparing 
to mill custom ores did not constitute a claim under this 
Act. i 

“Therefore, please continue your examination, taking 
into account only that part of the claim which deals with 
the losses sustained by the claimant upon property owned 
or leased, disregarding entirelv the losses sustained ibv 
milling and concentrating or preparing to mill and concen¬ 
trate ores purchased from other properties. 

Very trulv vours, ! 

(Signed) * ‘ HORACE G. POMEROY, 

Commissioner.y 

Following that, there next appears a letter of March 18, 
1920, direct to C. B. Holmes, Chief Accountant, War Min¬ 
erals Relief, Department of the Interior, signed by Frgnk 
J. Harris, the Auditor or Accountant who made the first 
audit, in which he says (reading): ! 

“Department of the Interior, War Minerals Relief Com¬ 
mission, Washington. 

March 18, 192p. 

Claim No. 1021. Butte Central M. & M. Co., 27 State:St., 
Boston, Mass. Property—Butte, Montana. Mangariese. 

j 

Mr. C. B. Holmes, j 

Chief Accountant, 

War Minerals Relief, j 

Department of the Interior. i 

Dear Sir: 

“I am submitting herewith the result of my reaudit of 
the above claim. Expenditures for operations rhade 

138 during 1917 were not reaudited, only the period from 
January 10, 1918 to July 6, 1918. 
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“Belov is a recapitulation of expenditures as shown by 
first audit and the reaudit. The difference is $10,535.21 
and is due to cash payments made by Mr. Davison which 
at time of first audit it was impossible to get exact date of 
invoices paid. Since then Mr. Traucrman, the Engineer, 
has been able to locate most of the invoices and other in¬ 
formation not previously available. 

Reconciliation. 


First audit. 

Payroll.$37,856 11 

Mine & Mill .. 14,012 74 

General Expense. 12,873 35 

Hauling, Freight & Express. 1,428 27 

Assay Office Expense.. 41 80 


Iteaudit. 

$36,208 55 
14,454 08 
3,984 45 
971.28 
58.70 


$66,212 27 $55,677.06 


Considerable of the difference in General Expense is for 
Taxes and Legal Expense, also for expenditures of Mr. 
Davison for Taxicabs and miscellaneous items. 

Respec-tfullv submitted, 

(Signed) ' FRANK J. HARRIS, 

Accountant.” 


Then follows a page of Summary items with the figures 
which make up the totals I have just read, with some pencil 
notations on the bottom of it, which I will introduce. 

In that schedule, among the items of income are total 
sales, $14,949.80. That is for that period from January 
to July. Those figures are important because of certain 
things that appear in the Commissioner’s Report that was 
filed afterwards. 

There next appears among the papers that were in that 
folder, marked “Confidential; not for public inspection”— 
and that folder you have not found yet? 

Mr. Briar: No. 

Mr Pinkham: Can we agree that it was there last Janu- 

arv ? 

♦ 

Mr Graves: I think we already have agreed. 

Mr. Pinkham: And is not here now. It was marked 
in that way, and contained the papers I have been 


139 
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reading. There appears, under date of December 24, 1919, 
a paper which is fastened to it, or pinned to it, a pencil 
citation “Finding not acted upon.” j 

This is a communication directed to Franklin K. Lanje, 
Secretary of the Interior. It is unsigned. At the end jit 
has the word “Commissioners.” Without reading it all, 
its conclusion is this: j 

“The Commission finds that the operations were inju¬ 
diciously undertaken and not of sound commercial char¬ 
acter, and recommends therefore that no award be made.” 

It is dated December 24, 1919. I will have a copy of the 
whole paper prepared, but it seems unnecessary to take 
the time to read it in its entirety at the present time. | 
As to the War Minerals Relief Commissioners, the Statute, 
of course, naming only the Secretary of the Interior; I 
desire to offer House Document No. 473, 66th Congress, 
2d Session, a letter from the Acting Secretary of the In¬ 
terior transmitting a report in conformity with Section 5 
of the Act of March 2, 1919 (40 Statute, 1272), in connec¬ 
tion with the adjustment of losses sustained in the produc¬ 
tion of manganese, chrome, pyrites, and tungsten. I will 
offer that, .and ask your Honor to disregard the underlining 
and the things we have written upon it, because I cannot 
find another copy of it. I would like to offer it as it is and 
call the Court’s attention particularly to page 2 of that, 
immediately after a transcript of the Act: j 

“Immediately after the approval of the Act, on March 
2, 1919, the War Minerals Relief Commission, consisting 
of. three members, was created to carry out the provisions 
of the Act in behalf of the Secretary of the Interior. Messrs. 
John F. Shafroth, Philip N. Moore, and Martin D. Fogter 
were appointed members of the Commission. Mining En¬ 
gineers and Accountants were also detained to examine and 
report upon the claims filed. 

140 I offer that. I 

I desire also to offer, Mr. Graves, the Question¬ 
naire and the supplement to the Questionnaire that i was 
filed. I have copies of both those that I can supply. Mr. 
Graves has kindly furnished me with a photostatic copy 
of the Questionnaire and the supplement to the Question- 

i 

i 
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naire, which were introduced in conformity with the regu¬ 
lations which appear in the last paper that I put in evi¬ 
dence, the letter of the Secretary of the Interior. The 
Questionnaire is dated, subscribed and sworn to on the 
29th day of May, 1919, and the supplement to the Ques¬ 
tionnaire is dated May 17, 1919, and consists of some four¬ 
teen pages. 

1 desire, in connection with those at the present time, 
merely to call the Court’s attention to the fact that in the 
Questionnaire, under Question 13, it says: 

“If Claimant was a purchaser, owner or lessee of the 
mines descirbed, give a synopsis of the terms of the pur¬ 
chase, lease, contract, option or conveyance including the 
dates, consideration and royalties agreed upon.” 

Under that their answer is: 

“Ophir Mine purchased in August 1914 for $750,000 
capital stock and $300,000 bonds on the property. General 
Sheridan Mine leased by verbal lease at net royalty of 25 
per cent in May 1917.” 

In the supplement to the Questionnaire, which gives more 
details than the Questionnaire itself, and gives them in 
narrative form, it refers to the lease of the General Sheri¬ 
dan Claim: 

“Ore was also taken for leasors account from the fol¬ 
lowing claims, all situated in the Butte Camp: 

“Norwich, Mapleton, Great Republic, Tzarina, Ancient, 
Blackbird, Hibernia, Brittania.” 

I will introduce that questionnaire and the supplement 
to the questionnaire. The supplement to the questionnaire 
does not appear to be under oath, but at the hearing 
141 at Butte, Montana—and I have here a transcript 
of the testimony taken at that place, from which I 
will read, if I may- 

Air. Graves: I would like, if the Court please, to object 
to the reading of any excerpts from the testimony unless 
the entire testimony is to be introduced in evidence so 
that the Court may get the benefit of the whole thing. He 
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is now undertaking to introduce in evidence a short por¬ 
tion of a hearing which was held. I think the Court is 
entitled to have the whole hearing if he has it here. 

The Court: I suggest that you might offer it all, and! let 
either side read such portions as they desire. 

Mr. Graves: I have no objection to his pointing out! or 
emphasizing any particular portion he desires, if the whole 
is introduced. 

Mr. Pinkham: I think we can accommodate you in that 
respect. 

The Court: I understand you are offering the whole 
of it. j 

Mr. Pinkham: I will put it all in, if your Honor please. 

Mr. Graves: There is no objection, then. 

Mr. Pinkham: On page 47 of the testimony taken at 
Butte, we find the following: j 


“Mr. Sanders: I noted in the questionnaire that there is 
attached to it a letter (that is the supplement, as we) call 
it) signed by Mr. Gallagher, Treasurer of the Butte Cen¬ 
tral Mining and Milling Company, and it is entitled ‘Sup¬ 
plement to Questionnaire.’ It does not appear to be a 
statement under oath, as the questionnaire itself must be, 
and as I understand it Mr. Creden up to the time of his 
retirement is familiar with the facts generally set forth 
in this letter and has read the letter, at least a copy of the 
letter, which we have prepared, and this Mr. Credep has 
read is a carbon copy of the letter attached to the Com- 
.mission’s file, and he can, as I understand it, testify that 
up to the time of his retirement the facts therein 
142 stated are substantially true. Whether the Commis¬ 
sion desires this to be put in the record as sworn 
to, rather than an unsworn statement, I will leave'it to 


vou. 


“Commissioner Moore. I do not think there would be 
any need of it at all. As I told you before, the Commis¬ 
sion is liberal and non-technical. It treats a man of Mr. 


Gallagher’s position as intending to tell the truth, 
have a letter from Mr. Ralph Gallagher, Treasurer 


You 
of the 


Butte Central Mining and Milling Company, addressed to 


the War Minerals Relief Commision, at Washington, 


under date of May 17, 1919, in explanation of the various 


d. c., 
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items in tiie history of tlie company to which you have 
referred? 

“Mr. Oreden: Yes, sir. 

“Commissioner Moore: Is that a true statement of the 
situation? 

“Mr. Creden: Substantially so, up to December 31st, 
1917.” 

That was the time Mr. Trauerman became generel mana¬ 
ger. Then on page 95, Mr. Trauerman testified: 

“Mr. Sanders: You are familiar with, and have read 
that letter sent by Mr. Gallagher, Treasurer of the claim¬ 
ant, which is entitled, ‘Supplement to Questionnaire,’ and 
which is attached to the questionnaire on file with the com¬ 
mission, which is an historical narrative of the activities of 
the claimant? 

“Mr. Trauerman: I am familiar with it. 

“Mr. Sanders: And vou heard the testimonv of Mr. Cre- 
den yesterday that up to the time that he left the employ¬ 
ment of the claimant the statements therein contained were 
snbstantiallv correct? 

“Mr. Trauerman: Yes, sir. 

‘Air. Sanders: Ai’e you familiar with the statements 
therein contained, beginning some time in January of 1918, 
when you became associated with claimant, through to the 
end of the narrative mentioned? 

“Mr. Trauerman: Yes, sir. 

143 “Mr. Sanders: What have vou to sav as to 
whether the statements covering that period of time 
are true or otherwise? 

Mr. Trauerman: Thev are true.” 

Have you a copy of the hearing, Mr. Graves, of January 
17,1925? 

Mr. Graves: I have one of Januarv 31. 

•/ 

Mr. Pinkham: I will take one of these unmarked copies. 

Xow on January 17th, 1920, there appears—and I have 
taken this from the files of the Commission—a hearing 
before the War Minerals Relief Commission, informal, “In 
the matter of the claim of the Butte Central Mining and 
Milling Company, Butte, Montana, for relief under the 
provisions of Section 5 of the Act of March 2, 1919;” 
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Claim No. 1021, Washington D. C., January 17, 1920. I 
do not desire to offer any of that testimony, but I do de¬ 
sire to show the limitation of that hearing put upon it by 
the Commission at the start of it. That hearing was 'con¬ 
tinued on several other days, with the same limitation. A 
witness was called, one Eichelberger, and the following col¬ 
loquy occurred- 

Mr. Graves: What page, Mr. Pinkham? 

Mr. Pinkham: Page 3. The following colloquy look 
place: 


“Chairman Shafroth: Mr. Eichelberger are you! ac¬ 
quainted with the property of the Butte Central Mining 
& Milling Company? j 

“Mr. Eichelberger: Yes, sir. j 

“Chairman Shafroth: Will you detail to us what knowl¬ 
edge you have concerning the property, and when you! first 
became acquainted with it, how long you have kno\yn it, 
and a general outline concerning it? 

“Mr. Eichelberger: I have known the property for about 
ten vears, and intimately since about January or Febru- 
ary, 1918. The Ophir vein is one of the southwest-north¬ 
east system, and is a primary manganese vein. This! vein 
is verv well known and traverses about a mile and a half 
of the Butte svstem. 

m/ 

“Chairman Shafroth: Were you ever in the employ of 
this company? 

“Mr. Eichelberger: No, sir. 

144 “Chairman Shafroth: Mr. Baumgarten, have you 
examined the workings of the property so tliait you 
could make a report upon it? 

“Mr. Baumgarten: Yes, sir. 

“Chairman Shafroth: You arc aware (referrum- to wit- 
ness) that the limitation imposed by Congress upon losses 
to be paid for in the operation of mines must be upon jnines 
that contain ore in sufficient quantities to be of commercial 
importance ? j 

“Mr. Eichelberger: Yes, sir. 

“Chairman Shafroth: And the Secretary of the Interior 
is prohibited from paying any claim for losses that were 
made upon a mine that did not contain ore in sufficient 
quantities to be of commercial importance? 

“Mr. Eichelberger: Yes. 
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“Chairman Shafrotli: Xow, Mr. Moore- 

“Commissioner Moore: Perhaps I might save some time 
if I state to Mr. Eiehelberger the definition of ‘commercial 
importance.’ A property containing ore in sufficient quan¬ 
tities to he worked at a profit for the probable duration of 
the war. 

“Chairman Shafroth: Paying war prices for labor, ma¬ 
terials, etc. ? 

“Commissioner Moore: Is that clear? 

“Mr. Eiehelberger: Yes, sir. 

“Commissioner Moore: Let’s proceed. Mr. Baumgar- 
ten, you are familiar with the case; I suggest that you ask 
questions which bear on that point. 

“Mr. Baumgarten: It gets down, then, to the question 
of what tonnage could be reasonably expected, and what 
values in manganese the tonnage contained, and what the 
recovery could be, and the cost of production.” 

Limited to that, the hearing goes on. I do not introduce 
it all. I introduce only that part of it. 

145 That was followed, on July 22, 1920, by this. At¬ 
tached to the amended petition for mandamus. Ex¬ 
hibit B. is the opinion or report of the War Minerals Relief 
Commission, which reads as follows: 

“Exhibit ‘B.’ 

July 22,1920. HOP—MM. 

The Honorable the Secretarv of the Interior. 

• 

Claim Xo. 1021. In Matter of Claim of the Butte Central 
Mining and Milling Co., Boston, Mass. 

“Dear Str: 

‘‘This is a claim for alleged losses sustained in the pro¬ 
duction of manganese. 

“In 1917 and prior thereto, the claimants were the owners 
of the Ophi.s Mine, which, at that time, was known as a sil¬ 
ver mine and located near Butte City, Montana. 

“The surface improvements contained, among other 
things, a concentrating mill which had been operated during 
1916 as a customs mill for the treatment of zinc ores from 
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the Davis Daly propertic About May, 1917, it was decided 
1o remodel the mine concentrating mill for use in the con¬ 
centration of manganese ores from several mines located 
near Butte City, Montana. 

“In June, 1917, IV. C. Phalen of the Bureau of ^lilies 
visited Butte City and talked with Mr. ('reden, who was then 
manager of the claimant company. His remarks, at that 
time, may be construed as being a request from a prdperly 
constituted Government agent. 

“The Act under which this claim is filed, provides as fol¬ 
lows : 

‘That the Secretary of the Interior be, and he hereby is, 
authorized to adjust, liquidate, and pay such net losses as 
have been suffered by any person, firm, or corporation, by 
reason of producing or preparing to produce, either; man¬ 
ganese, chrome, pyrites, or tungsten in Compliance 
146 with the request or demand of the Department of the 
Interior, the War Industries Board, the Trade Board, 
the Shipping Board, or the Emergency Fleet Corporation.’ 

“The Act further provides: 


“That no claim shall be allowed or paid by said Secretary 
unless it shall appear to the satisfaction of the said Secre¬ 
tary that the expenditures so made or obligations iso in¬ 
curred by the claimant were made in good faith for of upon 
property which contained either manganese, chrome, pyrite, 
or tungsten in sufficient quantities to be of commercial im¬ 
portance.’ 

“The Act further provides: 

“ ‘That in determining the net losses of any claimant the 
Secretary of the Interior shall, among other thing?, take 
into consideration and charge to the claimant thb then 
market value of any ores or minerals on hand belonging to 
the claimant, and also the salvage or usable value iof anv 
machinery or other appliances which may be claimed was 
purchased to equip said mine for the purpose of complying 
with the request or demand of the agencies of the Govern¬ 
ment above mentioned in the manner aforesaid.’ 

“These provisions of the Act, as well as the discussions 
that occurred in both the Senate and the House ofiRepre- 


124 V. S. EX EEL. BUTTE CENTRAL, ETC., CO. VS. 


sentatives at the time the measure was up for consideration, 
show that the Act referred solely to producing or preparing 
to produce the ores named in the Act and did not apply to 
losses on purchases of ores, sales of ores or treatment of 
ores. 

“The construction and operation of a customs mill, as 
well as the purchase or sales of ores, are purely commercial 
transactions and do not constitute producing or preparing 
to produce ores as contemplated by the Act. Under this 
construction the Commission is compelled to disregard this 
part of the claim relating to losses sustained in buy- 
147 ing and selling ores and in concentrating ores for 
compensation. 

“The operation of the mill as a customs mill did not 
prove profitable and it was closed down in the fall of 1917. 
In January, 1918, the claimants decided to unwater the 
Ophir Mine, their own mine, and endeavor to concentrate 
the rhodochrosite ores which were believed to exist in that 
mine. The expenditures made in this operation were in 
producing and preparing to produce on their own property, 
and therefore, come within the contemplation of the Act. 
This operation did not prove profitable but 3,000 tons of 
ore were mined and treated in their own mill, producing 
900 tons of manganese concentrates which were sold. 

“In July, 1918. the claimants leased the mill to the New 
York-Montana Testing and Engineering Company, and the 
operations on their own mine ceased. 

“The losses, therefore, which we have considered, are 
those which occurred between Januarv 10,1918, and Julv 6, 
1918, and are shown in the following statement: 

Statement. 

“Expenditures, January 10,1918 to July 6,1918 (as Shown 

in the Auditor’s Report). 

Mill Starting.. $2,038.62 

Unwatering.... 10,912.65 

January 10-April 8, 1918 . ..... 17,437.74 

April 9-June 1, 1918 . .. .. 18,924.17 

June 2-July 6, 1918 .. 6,363 88 $55,677.06 
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Deductions made l.-v Commission: 

ft' 


Ore Sales. 14,949.80 

Legal and Personal expense of F. I. 

Davison .. 1,624.74 


Balance ... 
148 Fwd. balance 


16,57-4.54 

i 

-j- 

$39,102.52 

i 

$39,102 52 


Additional allowances: 

Subsistence for F. I. Davidson, Jan. 10 to Apr. 

9, 1918 (90 days) @ $4. per diem. 

Rental on mill at 50c per ton for 3,000 tons 

milled . 

Depletion on mine—10% of ore sales. 

Total for award. 

■ 


360.00 

1,500.00 
1,494.98 

i 

$42,457.50 


The Commission, therefore, recommends an award of 
$42,457.50. 


JOHN F. SHAFROTH, 

PHILIP N. MOORE, i 
HORACE G. POMEROY, * 

Commissioners. ’ ’ 

i 

) 

Counsel will agree with me that before the award was 
finally signed by the Secretary Payne, who was Secretary 
of the Interior, the additional allowance made by the War 
Minerals Relief Commission for depletion of minb, $1,- 
494.98, was stricken out, leaving the net amount some $40,- 
000 odd. • | 

Mr. Pinkham: Now, if your Honor please, I desirej to go 
into what I think is the most important feature of this case, 
and that is a ruling that was announced by the Commission¬ 
ers at the beginning of this hearing, which the transcript 
calls informal, as to the commercial proposition, and the 
other ruling that was made in the secret papers that t read, 
as to milling not being production of manganese. I did not 
go into that to any great extent in my opening. I 
Our contention in that respect is this, that those rulings, 
so-called, were attempts under the guise of administration, 
to change the statute as enacted by Congress, and v?ere, in 
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effect, as applied to our ease, at least, a nullification of the 
remedy which Congress had enacted for those who had in¬ 
curred losses in producing manganese for the needs of the 
Nation in the prosecution of the war. 

T propose, if your Honor please, to show that those rul¬ 
ings, first, were not adopted in good faith, and were 
149 directly opposed and in direct opposition to the in¬ 
formation that was available to the Secretary of the 
Interior in the archives of the Interior Department and in 
the Bureau of Mines and Mining; and that the rulings, so- 
called rulings, were adopted for a purpose—in other words, 
that there was a motive for their adoption. 

That motive, if your Honor please, was set forth in the 
petition at pages 17 and 18, paragraphs 18 and 19, and both 
of them are, in effect, admitted by Paragraphs 18 and 19 
of the respondent’s answer. I will read from the petition,— 
and this is admitted if correctly stated, 


“—XVIII.— 


“The Act of March 2,1919, otherwise known as the ‘Dent 
Act’ provided that payments of War Minerals Belief should 
be paid from funds appropriated by the Act of October 5, 
1918, and further provided that said funds and appropria¬ 
tions should continue to be available for said purpose until 
such time as the Secretarv of the Interior should have fully 
exercised the authority granted, and performed and com¬ 
pleted the duties provided and imposed by the ‘Dent Act’, 
but further provided that the payments and disbursements 
made under the provisions thereof in connection with the 
payments and settlements of War Minerals Belief claims 
and expenses of administration, should in no event exceed 
the sum of $8,500,000. During the three months following 
the passage of the Act of March 2, 1919, there were duly 
filed claims, for War Minerals Belief under said Act, aggre¬ 
gating $16,655,481.94. The limitation placed by the Act of 
March 2, 1919 upon the amount which might then be paid 
the claimants of War Minerals Belief, under said Act, was 
insufficient to satisfv all of the claims filed thereunder if 
the same were allowed in full. 
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“—xix.— ! 

i 

“In view of the limited amount available for payment of 
claims, and the aggregate amount of claims filed, thejRe- 
spondent, Secretary of the Interior, or his predecessor in 
office, officially declared: 

“ ‘If the matter were to be thrown wide open, and 
150 all claims considered, including requests for losses 
incurred through published requests, the appropria¬ 
tion of $8,500,000 would not cover the awards, so that all 
must necessarily be scaled. ’ 

“Prior thereto the Board of War Minerals Relief, to 
whom the Secretary of the Interior had delegated the duties 
and discretion imposed upon him by law, and made numer¬ 
ous rulings bv which manv claims were ruled out—which 
rulings received the approval of the Respondent, Secretary 
of the Interior, as expressed in the declaration above re¬ 
ferred to. I 

“That the purpose of said Board of War Minerals Relief 
and of the Secretary of the Interior in making said rulings 
was to keep the amount to be paid upon claims within the 
limitation of $8,500,000.” 

That figure of $16,000,000 claims originally filed was 
afterwards augmented, I think counsel will agree, to nearly 
$19,000,000 by additional claims filed. j 

The letter to which I have referred there, which reads: 

“If the matter were to be thrown wide open, and all 
claims considered, including requests for losses incurred 
through published requests, the appropriation of $8,500,000 
would not cover the awards, so that all must necessarily be 
scaled. ’ ’ 

That letter is a letter of Secretary Lane, dated October 
15, 1919. I presume you have a copy of that letter. 

Mr. Graves: I do not think we have. We may have. 

Mr. Pinkham: It appears, if the Court please, in a public 
document, “Hearings before the Committee on Mines and 
Mining, House of Representatives, 66th Congress, 2d Ses¬ 
sion, on H. J. Res. 170”, on page 3. That was at the time 
that there were pending before Congress petition^ for 
amendments of the War Minerals Relief Act, and a long 
series of hearings were held, the record of which is nearly 
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600 pages, at which the Commissioners testified—Commis¬ 
sioner Moore, Commissioner Shafroth, and Commissioner 
Pomeroy. Their testimony will have some bearing upon 
the purposes and the intent of the War Minerals Re- 
151 lief Commission in making and applying these so- 
called rulings, which we say were so far departed 
from the law enacted by Congress as to amount to a nulli¬ 
fication of the law. 

The letter of October 15, 1919, from the Department of 
the Interior, and signed by F. Iv. Lane, Secretary, was ad¬ 
dressed to the Hon. Mahlon M. Garland, Chairman of the 
Committee on Mines and Mining of the House of Represen¬ 
tatives, and was as follows: 

“Department of the Interior, Washington. 

October 15, 1919. 

“My Dear Mr. Garland: 

“I am in receipt of your letter of October 9, inclosing 
copy of House joint resolution 170, and asking my opinion 
as to the passage of the same. This joint resolution pro¬ 
poses to widen the interpretation of the terms ‘request’ 
or ‘demand’, which now governs the rulings of the War 
Minerals Relief Commission, under the opinion of the At¬ 
torney General. 

“The resolution proposes to give relief to those claimants, 
who, in response!to any published request or demand from 
any of the governmental agencies mentioned in said act, 
in good faith, expended money in producing or preparing 
to produce, any of the ores or minerals named therein, in 
their usual or requisite commercial form, and provides that, 
in the event said appropriation is not sufficient to liqui¬ 
date all claims allowed, in accordance therewith, such claims 
shall be paid a pro rata share of the appropriation provided 
in said act; that 50per cent of the amount of any adjudicated 
claim shall, without prejudice, be paid immediately after 
adjudication. 

“It occurs to me that possibly the most satisfactory way 
to treat this matter would be to wait until the work of the 
commission has progressed to a point where we can have 
definite information as to the claims rejected and the 
amounts to be paid under the existing law. If the matter 
were to be thrown wide open and all claims considered, in- 
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eluding requests for losses incurred through published Ire- 
quests, the appropriation of $8,500,000 would not 

152 cover the awards, so that all must necessarily I be 
scaled. On the other hand, if the commission be per¬ 
mitted to complete this work, under the present law, it ap¬ 
pears that a substantial amount will remain unused. By 
that time I shall have a knowledge of the situation which 
will perhaps enable Congress to establish a more liberal 
rule of award than that now existing, under which anyj of 
the claims now ruled out can receive attention. 

“Up to this time the War Minerals Relief Commission, 
has held hearings in 461 cases and has passed upon 347 
claims out of 1,206 filed. If all the claims in which no direct 
request was made must be examined as to facts and ques¬ 
tions involved, it will prolong the work of the commission 
very much and consequently delay the determination in 
those cases where a direct request or demand was madb. 

“For these reasons I do not think it wise to pass this 
resolution until further knowledge of the situation has! de¬ 
veloped. 

‘ ‘ Cordially yours, 

F. K. LANE, | 
Secretary. 

Hon. Mahlon M. Garland, Chairman Committee on Mines 
and Mining, House of Representatives.” 

That was in October, 1919. These hearings lasted along 
into the spring of 1920, and meanwhile Secretary Lane was 
succeeded, first by Secretary Payne and then by Secretary 
Fall. Secretary Fall also wrote a letter, which I will bffer 
later if opportunity presents, in which he said, in substance, 
that he saw no necessity for the amendment to be passed; 
that on his interpretation of the War Minerals Relief Act, 
it was sufficiently broad to cover all those who were then 
complaining that his interpretation was different from that 
which had been accorded to it by the War Minerals Relief 
Commission and his predecessors, Secretary Lane and!Sec¬ 
retary Payne. I 

I desire to offer in evidence, if your Honor please^ the 
report of these hearings before the House Committee 

153 on Mines and Mining at that time, so far as it takes 
in the testimony of the War Minerals Relief Com- 

9—4876a ! 


i 

j 

j 
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mission. Messrs. Moore, Shafroth and Pomeroy, as to the 
operation of the act and rulings they had made under it. 

Of course, it would he futile to ask the Court to read all 
that 600 page document, but T want to call the Court’s par¬ 
ticular attention to certain parts of it, bearing upon their 
conduct in respect to these particular things. 

I read first, if your Honor please, from pages 207 and 
208 of that volume. 1 will put this volume in evidence. 
We have searched very hard to get a fresh copy. This one 
is considerably marked up, but we will be glad to leave this 
with the Court, and ask that the Court disregard our nota¬ 
tions on it and the interlining. T will endeavor to obtain 
a fresh copy if one can possibly be found in print. 

Mr. Sliafroth, Chairman of tiie War Minerals Relief Com¬ 
mission, is testifying before the committee. Congressman 
Howard said to him: 

“Mr. Howard: In your address to the committee here 
the other day, did you not state that you had information or 
reports from your engineers that in the Chestatee mines ore 
did not exist in commercial quantities but you had given 
the Pratts the credit for the fact that it did exist? 

“Mr. Sliafroth: I will state to the gentlemen that I made 
that statement. 

“Mr. Howard: Then I beg your pardon; it was Senator 
Sliafroth; I take that back. 

“Mr. Sliafroth: The situation, as I understand it from 
the chief engineer, was that he was inclined to believe, after 
going down to examine the property himself, that it was not 
of commercial importance, but we felt that, having re¬ 
quested the Pratts to do this after an inspection by our own 
engineers, that it would estop the Government of the United 

States from claiming andy such- 

“Mr. Howard (interposing): Who made that re- 
154 port ? 

“Mr. Shafroth: I do not know the name of the 
man who made that report. 

“Mr. Moore: Spurr. 

“Mr. Shafroth: Mr. Spurr was intimating, and says that 
that was his impression. 

“Mr. Howard: That was a verbal opinion? It was not 
a written opinion? 
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“Mr. Sliafroth: I do not know whether it was written; or 
not. 

“Mr. Howard: It does not appear in his report. 

“Mr. Shafrotli: I do not know. j 

“Mr. Howard: A copy of which was furnished to us.; 

“Mr. Shafrotli: I do not remember. There were |700 
pages of testimony. I 

“Mr. Moore: I would like to ask the committee if they 
■would be glad to receive a clear statement of what this 
commission defined as a commercial proposition under the 
intent of the law. It is a little bit outside of the record, I 
know. j 

“Mr. Howard: I hate to impose on the committee hny 
further. I am trying to ask some direct questions about 
the award that has been made. I am perfectly willing;for 
it to go in the record if the committee wants to hear it. 

“Mr. Rhodes: I would like to hear that statement, either 
at this time or at a more convenient time. 

“Mr. "W-lling: I rather think that Senator Shafrotli cov¬ 
ered the matter entirely. 

“Mr. Howard: I think so. 

“Mr. "Welling: It is rather conceded that even if Sfmrr 
made any such statement in his report, the commissionjdis- 
regarded the Spurr report in their award. j 

“Mr. Howard: The point I sought to bring out was that 
this statement was not in any written report of which we 
had knowledge until the other day, when the statement; was 
made by the Senator. 

“The Chairman: If Mr. Moore desires to make such a 
statement I think the committee will hear him. 

155 “Mr. Moore: The commission was met at the be¬ 
ginning of its work by the question: What is a com¬ 
mercial proposition? It studied it carefully and adopted 
this definition: An ore deposit carrying ore in sufficient 
amount and of sufficient richness to have been capable of 
■working at a profit under the conditions of and during the 
probable duration of the war. I am glad to have that in 
the record. That involves other things which we will not 
2:0 into now, but I want that in the record. ’ ’ 

O 7 j 

i 

If I may say a word, the statute has the particular words 
“for or upon property containing manganese, chrome, 
pyrites, or tungsten in sufficient quantities to be of ;com- 
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mercial importance.” The Commissioners, just as they 
did at this informal hearing in our case, say “commercial 
proposition” instead of “commercial importance,” and say 
that means an ore deposit carrying ore in sufficient amount 
and of sufficient richness to have been capable of working 
at a profit under the conditions of and during the probable 
duration of the war. 

Again: 

“Mr. Moore (continuing): By your consent, my own per¬ 
sonal doubts whether, under the plans and management 
adopted by this claimant, they could have made, within the 
probable duration of the war, which was generally ex¬ 
pected to be about two years, a profitable operation of that 
enterprise. However, we conceded it, so that it is im¬ 
material; it is academic.” 

I simply want in that connection, if your Honor please, 
to call your Honor’s attention to the fact that they make a 
ruling and then do not apply it to a particular case. They 
did apply it to ours. 

Again, at page 142. Mr. Shafroth, as testifying, said: 

“Mr. Shafroth: No; but we have never had a question— 
wherever we have decided that the agent made the request 
we have assumed that it was authorized, and we have had 
no contradiction by the Bureau of Mines nor any re- 
156 quest from the Bureau of Mines not to so regard it. 

“Mr. "Welling: In other words, you have been anx¬ 
ious to admit all of these claims that you possibly could 
under the law? 

“Mr. Shafroth: That we can, unless we are prohibited by 
the act. Now, there is a provision in the law that uses this 
language, and it has given us a great deal of trouble, be¬ 
cause I have tried to construe it to include every phase of a 
claim that could show production to any considerable ex¬ 
tent : 

‘And it is provided further-’ 

and this was a new provision contained in the House sub¬ 
stitute— 

‘that no claim shall be allowed or paid by the said Secre¬ 
tary unless it shall appear to the satisfaction of the said 
Secretary that the expenditure so made or obligations so 
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incurred by the claimant were made in good faith or upon 
property which contained either manganese, chrome, py¬ 
rites, or tungsten in sufficient quantities to be of commercial 
importance. ’ 

“We have held that that must not be on peace prices, but 
that they are entitled in determining the commercial im¬ 
portance to all of the high prices that maintained during 
the period of the operation, and that consequently if it was 
a proposition that could be considered a commercial prop¬ 
osition at that time, why, we would be bound by it. 

“Now, there is one case, for instance, that we decided 
the other day—and I looked up the matter very closely i be¬ 
fore we decided it, but it showed that his operations cover¬ 
ing a period, I think, of some six or eight months, had been 
at a cost for ore oftentimes as much as he sold it for at >var 
prices, and under those circumstances we felt it could;not 
be considered of commercial importance.” 

In other words, the man made a loss, and it was not of 
commercial importance, and could not be considered 
157 under this statute enacted by Congress to take care 
of losses. 

i 

“Mr. Shafroth (continuing): My view, perhaps, is a lit¬ 
tle more liberal individually than some, because of the'fact 
that I feel that where an agent goes there and sees the prop¬ 
erty and says to him, or gives word that would imply'that 
he should produce from that, I think that the Government 
is estopped from denying that it is of commercial import¬ 
ance unless the figures are so outrageously gross that any 
man, any sane man, would have known that it could not 
have paid, and therefore lie should not be allowed under 
this section which is contained in the House amendment.” 

Expressing the same thing in another way, Mr. Shafroth, 
at page 139, said, in discussing the Chestatee case: j 

“Mr. Kinkaid: If you will permit me, Senator; now take 
this concrete case of the Chestatee Co. and their claim; 
they rely upon the express request of the Secretary pf the 
Interior. 

“Mr. Shafroth: Yes, sir; and they had the express re¬ 
quest. 
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“Mr. Kinkaid: And that is established? 

“Mr. Shafroth. Yes, sir. 

“Mr. Kinkaid: And the feasibility of their mine? 

“Mr. Shafroth: Yes, sir. 

“Mr. Kinkaid: That is also established. That was not a 
move hole in the ground? 

“Mr. Shafroth: Well, it was established, according to 
the commission’s opinion; that is true. The engineer of the 
Government, however, I must say, contended and had some 
facts to show that it was not of commercial importance; 
but we took the position, although it is not expressed in the 
opinion, that the Government having sent a man to examine 
the property, and having told him to proceed, that they 
were entitled to have it treated as a commercial proposi¬ 
tion, whether it was or not; that the Government 
158 would be estopped from denying that it was com¬ 
mercial. 

“Mr. Kinkaid: And you proceeded upon that premise? 

‘Air. Shafroth: We proceeded upon that theory.” 

Xow, this commercial proposition rule and the estoppel 
rule hv which they avoided the effect of it in cases where 
they found it convenient, as they did in the Chestatee case, 
to avoid it, and by which we contend, if your Honor please, 
that they played favorites, was not a rule that was univer¬ 
sally applied. It was applied to our case. It was not ap¬ 
plied to the Chestatee case. It is set forth by Commis¬ 
sioner Moore as a matter which he is glad to have on the 
record in the hearings before the House Committee on 
Mines and Mining, but it is entirely different from the di¬ 
rect instructions given to the War Minerals Relief Com¬ 
mission by Secretary of the Interior Payne in a particular 
case, which they did not follow in our case, and which, ap¬ 
parently, they did not follow in the Chestatee case. That 
appears, if your Honor please, in an opinion by Secretary 
Payne dated April 20th, 1920, and is contained in Senate 
Document Xo. 385, 66th Congress, Third Session, which is 
a letter from the Secretary of the Interior transmitting, 
in response to a Senate resolution of January 19th, 1921, 
a complete descriptive list of all claims filed under Section 
5 of the Act of March 2, 1919, together with copies of legal 
constructions placed upon the act by the Secretary of the 



HUBERT WORK, SECRETARY OF THE INTERIOR. 135 

Interior, the Attorney General, the Solicitor for the Inte¬ 
rior Department, and the Comptroller of the Treasury. 

The opinion, which appears on page 40 of that document, 
is as follows: 

j 

“Department of the Interior, Washington. 

April 20, 192Q. 

“In re May Dew Mining Company Claim No. 491.”! 

j 

Mr. Graves: I want to object to this upon the specific 
ground that it has nothing whatever to do with the idsue 
in the Butte Central Mining & Milling Company case, 
159 and is the opinion of the Secretary in another case. 

I have no objection to your Honor hearing it, and 
I have no objection to it going into the record if your Hdnor 
wants to hear it, but it is entirely incompetent, irrelevant 
and immaterial to the issue here. j 

The Court: I cannot see that it is competent testimony. 
Mr. Pinkham: I am offering it, if your Honor please^ for 
a particular purpose. 

The Court: I will let it go in, because I should like to 
get these questions in the record so that it will not have 
to be re-tried. [ 

Mr. Pinkham: May I state the purpose, which I think 
will clarify the situation, possibly? j 

The Secretary of the Interior was acting under a statute 
enacted by Congress, and, as Chief Justice Taft said in his 
opinion in the Rives case, while lie was given the right to 
exercise judgment and discretion, it must be within limits. 
That is, under our form of Government, if it please the 
Court, no head of a department has arbitrary, unliihited 
authority. Congress itself has not unlimited authority to 
enact laws. It has authority only to enact laws within the 
constitutional grounds set forth in the Constitution, or the 
implied power to enact such legislation as in their judgment 
is reasonably necessary to carry out the purposes for which 
they are allowed to enact legislation. They cannot enact 
legislation that will give any one head of any department, 
or the President himself, arbitrary, unlimited authority. 
A statute that purported to do so would undoubtedly be 
entirely unconstitutional. No reading of this War Minerals 
Relief Act can be a valid reading unless it be a reading that 
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says that there are limitations upon the power of the Sec¬ 
retary of the Interior. 

In his administration of this War Minerals Relief Act, 
which he delegated, possibly without authority of law—I 
cannot find any authority of law for delegating quasi-judi¬ 
cial duties, which were undoubtedly imposed upon him— 
but he did delegate them to a War Minerals Relief Com¬ 
mission, and they enacted a rule with reference to 
160 this particular proviso, which provides that no allow¬ 
ance shall be made unless the Secretary is satisfied 
that obligations were incurred or expenditures made for 
or upon property which contained manganese or the other 
minerals in sufficient quantities to be of commercial impor¬ 
tance. They took those words and added to the statute, in 
* 

contravention of every rule of law as to the powers of a 
head of a department. There is an unlimited number of 
cases- 

The Court: You are merely stating now the purpose of 
the introduction of the evidence. 

Mr. Pinkham: Yes. There are an unlimited number of 
cases that hold that no head of a department can vary a 
law enacted by Congress, although he is given here dis¬ 
cretion and power to administer that law, and is here given 
quasi-judicial powers under it; and he cannot make regu¬ 
lations inconsistent with the law. There is a line of cases 
of that sort, where there have been attempts to make regu¬ 
lations inconsistent with the law. 

Here is a ruling deliberately adopted by these Commis¬ 
sioners. They are so proud of it that Commissioner Moore 
is glad to have it in the record, as he says in this hearing 
before the House Committee. This ruling does gross vio¬ 
lence to these words of the Statute. Instead of the words 
“for or upon property containing manganese in sufficient 
quantities to be of commercial importance,” which was a 
limitation on the kind of property, and a specific definition 
of the kind of property which was referred to—a de¬ 
scription of it—they say “commercial proposition.” “You 
have to have a commercial proposition. You have to have 
an ore body containing ore in sufficient quantities and of 
sufficient richness to be worked at a profit for the probable 
duration of the war.” 

As Commissioner Shafroth said in this testimony which 
I read a moment ago, they turned down one claim because 
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they produced ore at a price that was greater than they 
could sell it for after they had produced it. They ; had 
made a loss, and therefore were not entitled under this 
statute, which provided for the payment of net losses, to 
have their losses reimbursed, according to the Conimis- 
sion. 

161 That is the ruling they adopted, and they applied 
it in our case, but they did not apply it in other cases. 
They say “In cases where there was a request or deniand, 
we did not apply it.” But under this statute there 
can be no pavments or allowances in any ; ease 
unless there was a request or demand; so, if they applied 
the estoppol rule uniformly, that “commercial proposition” 
rule could not have been applied at all. In the one situa¬ 
tion no one could get anything unless lie had made a profit, 
and consequently not made a loss. In the other situation, 
the “commercial proposition” rule that they had icould 
not be applied at all, and every one who had had a request 
or demand would be entitled to have their proposition 
treated as a “commercial proposition,” under their jpecu- 
liar ruling. i 

In other words, if your Honors please, this was a rule of 
convenience for these Commissioners, which they applied 
to the cases which they desired to exclude; which thqy did 
not apply to the cases where they desired to make an allow¬ 
ance; and by it they could play their favorites and I grant 
preferences and discriminations. 1 

As a further example of the fact that that rule was not 
universally applied, I desire now to read this opinion in 
the May Dew ease, wherein an entirely different rule, and 
a rule consistent with a correct construction or interpre¬ 
tation of the words of the statute, was deliberately applied 
by Secretary Payne, and he advised the Commission jto pro¬ 
ceed on that basis. For that purpose I offer it. ; 

Mr. Wallace: Mr. Pinkham has just put in evidence here 
what the Commissioners themselves said, and the Reasons 
they gave for turning down a claim. The reason they gave 
was that it was a commercial mill, a commercial proposi¬ 
tion, and for that reason they disallowed that portion of 
the claim. That is the reason they gave. All this that we 
have just heard is entirely beside the question in this case. 
The only thing that has connected this case at dll with 
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what Mr. Pinkham lias been saying- here is that at the out¬ 
set of the hearing the Commission made a certain ruling, 
but when they came to write their opinion, they placed it 
upon specific grounds. 

162 The Court: If they made one rule in one case, and 
another in another, and kept veering back and forth, 
do you not think that would be an arbitrary act? 

Mr. Wallace: I do not think so, sir. Then your Honor 
would be called upon to decide which was right and which 
was wrong. That would be substituting the judgment of 
the Court for the judgment of the Commission and the 
Secretary. 

The Court: Is that not an arbitrary act? 

Mr. Wallace: Xo, sir; I do not think so. 

The Court: In other words, to give one party the bene¬ 
fit of one construction of the law, the next party the bene¬ 
fit of another, and a third party the benefit of a different- 
const met ion of the law? 

Mr. Wallace: I do not think, in a mandamus case, you 
would have to find that in that particular case they were 
wrong. It might have been arbitrary as against the other 
party, but not necessarily arbitrary as against the relator 
here. 

The Court: It would be strong evidence that it was ar¬ 
bitrary in any case in which the Court was clearly of the 
opinion that the construction was wrong. 

Mr. Wallace: When we come to consider the decision 
which they rendered, we will find that that question was 
entirely wiped out. 

The Court: I will let this evidence in without, of course, 
passing upon the effect of it. I will take this up tomorrow 
morning. 

The trial was resumed on Mav 2nd. 

Mr. Pinkham: I offered yesterday afternoon, if your 
Honor please, before we adjourned, the ruling and opinion 
of Secretary Payne in the May Dew Mining Company case. 
I think I gave the citation, Senate Document 385, 66th Con¬ 
gress, Third Session, a communication from the Secretary 
of the Interior to the Senate, in response to a certain reso¬ 
lution, in which rulings and opinions of the Interior De¬ 
partment were set forth. (Reading:) 
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163 “Department of the Interior, Washington. 

April 20, 192Q. 

“In re May Dew Mining Co., Claim No. 491. 

“The War Minerals Relief Commission. j 

11 Gentlemen : j 

You have requested instructions in the above manganese 
claim as to whether its allowance is prohibited by the fol¬ 
lowing provision contained in section 5 of the Act of Ma[reh 
2, 1919, (40 Stat., 1274): j 

“ ‘That no claim shall be allowed or paid by said Secre¬ 
tary unless it shall appear to the satisfaction of the said 
Secretary that the expenditures so made or obligations so 
incurred by the claimant were made in good faith for or 
upon property which contained * * * manganese 
* * * in sufficient quantities to be of commercial impor¬ 
tance. ’ | 

“The property operated consisted of three mining claims, 
known as the Mongol, Mina, and Monarch, located in June 
and October, 1917. About May 20, 1918, it was visited. by 
a representative of the Geological Survey, who stated that 
in his opinion the Mongol claim contained a manganese de¬ 
posit that could be profitable exploited, and further that the 
country needed all the manganese it could get. 

“The property was purchased upon June 13, 1918, by 
R. L. Davis for $1,000. Davis testifies that he madei the 
purchase upon the faith of the statement made by the repre¬ 
sentative of the Geological Survey, and also under the im¬ 
pression that the prices for manganese then existing would 
be maintained for six months after the termination of the 

i 

war. Davis then organized the May Dew Mining Cb., to 
which the property was conveyd. 

“Prior to the purchase a carload of manganese had been 
shipped, yielding a profit, of $300, Davis testifies. tJpon 
October 28,1918, a carload of 22 tons was shipped, the gross 
return being $700. Anothei carload of 33 tons was on hand 
at the time of the armistice. Davis states that the ore ran 
about 45 per cent manganese and 20 per cent in silica;. 

“Your engineer reports that the ore seam is from 

164 lVo inches to 18 inches wide, there sometimes being 
two seams 6 to 8 inches wide, separated by a parting 

i 

i 
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of 8 inches, the ore being quite siliceous in character. The 
development work upon the lower lever failed to uncover 
any ore, while on the upper level a stope which exhausted 
all of the ore in the back showed 12 to 18 inches of good 
ore in the face. The engineer further reports that some 
of the loss was due to mistakes in judgment as to the min¬ 
ing operations, and also to dissension among the stockhold¬ 
ers of the May Dew Mining Co., and that at the present 
time there is no showing of ore except the undeveloped 
stringer in the upper tunnel. 

“The act of March 2, 1919, supra, further provides: 

“ ‘That no claim shall be paid unless it shall appear to 
the satisfaction of said Secretary, that moneys were in¬ 
vested or obligations were incurred * * * in a legiti¬ 

mate attempt to produce * * * manganese * • • 
and that no profits of any kind shall be included in the al¬ 
lowance of said claims, and that no investment for merely 
speculative purposes shall be recognized. * * *’ 

“Section 5 of the act of March 2,1919, in its present form 
was drafted bv the House Committee on Mines and Min- 
ing. Its chairman, relative to the question here under con¬ 
sideration, stated (Congressional Record, Feb. 25, 1919, p. 
4468): 

“ ‘No account is taken of newspaper articles or of every 
fellow who went out and dug a hole in the ground, but he 
must be able to show that he really had the minerals there— 
not a prospecting claim, nothing of that kind, but only the 
actual mineral that he went out and secured for his Gov¬ 
ernment when his Government asked him to do it. * * *’ 
“In the discussion which followed, Mr. Hamlin stated: 

“ ‘Now, that is one safeguard or narrowing down that 
none of these other provisions have had in it. The others 
provided that the fellow who went out purely for specula¬ 
tive purposes with a pick and shovel on his shoulder 
165 to prospect, with the hope he might find something, 
and with visions of great profits in sight in case the 
war continued for a considerable length of time, would have 
come in under those provisions. But not so under the pro¬ 
vision which we are now considering. * * * We limi t, 

it only to those cases where the minerals were in sight in 
sufficient quantity to be of service to the Nation in its ex¬ 
tremity if the war had continued.’ 
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“Mr. Wingo, a member of the Committee on Mines and 
Mining, stated: j 

“ ‘Gentlemen who had read this amendment have said 
that any man who had a little hole in the ground and Went 
in with the hope of a speculative profit could have his claim 
considered on this bill. i 

“ ‘I say to you as one who thinks he knows something 
about the legal effect of language that that kind of a claim 
could not be considered at all by the Secretary of the! In¬ 
terior. It specifically limits him to claims that are different 
from that. ’ 

“I have considered the present matter in the light ojf its 
particular facts, the pertinent provisions of the act of 
March 2, 1919, and the legislative history of the law. iThe 
property had apparently produced one carload of ore ! at a 
profit prior to the operations of the May Dew Mining! Co., 
which shipped one carload and had another on hand ajt the 
time of the armistice. While the ore seam was small and 
irregular, with a high siliceous content, the production. ap¬ 
pears to have been substantial, and under all the faks, I 
am of the opinion that this was done in pursuance of a le¬ 
gitimate attempt to produce manganese. Under the! con¬ 
ditions existing during the war this property did contain 
manganese ‘in sufficient quantities to be of commercial im¬ 
portance. ’ | 

“You may proceed with the further adjudication of the 
claim. 

166 “The papers are herewith returned. 

“Very truly yours, 

PAYNE.” 

__ i 

Referring again, if your Honor please, to the testimony 
of the War Minerals Relief Commissioners before the 
House Committee on Mines and Mining, at page 208,1 read 
yesterday Commissioner Moore’s definition of, not '“com¬ 
mercial importance,” but “a commercial proposition.” I 
also read, if I may mention it. Commissioner Shaffroth’s 
testimony that engineers had reported that the Chestatee 
proposition, in their opinion, was not a commercial suc¬ 
cess, and was not of commercial importance, and that they 
had the same opinion, but they waived it. Along that same 
line Commissioner Moore testified, at page 208, as follows: 
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“The Chairman: The strong point I have noticed all 
along in this matter is that the Government did seem to 
think that it was a commercial project. (Again referring 
to the Chestatee case). In other words they asked the 
Pratts to go and do things that they did not intend to do, 
that is, to enlarge their plant. Now, whether it was a good 
commercial project or not, there should have been some 
time when they told them to stop. 

“Mr. Moore: I would like to add, if you choose- 

“The Chairman (interposing): Certainly. 

‘Air. Moore (continuing): By your consent, my own per¬ 
sonal doubts whether, under the plans and management 
adopted by this claimant, they could have made, within the 
probable duration of the war, which was generally expected 
to be about two years, a profitable operation of that enter¬ 
prise. However, we conceded it, so that it is immaterial; it 
is academic.” 

Again, on page 143, Air. Sliafroth testified. I may have 
read this yesterday. If I did, perhaps your Honor will stop 
me. I do not want to repeat anything unnecessarily. 

“Mr. Shafroth. * * * Now, there is one case, for in¬ 

stance, that we decided the other day—and I looked up the 
matter very closely before we decided it, but it showed that 
his operations covering a period, I think, of some six or 
eight months, had been at a cost for ore oftentimes 
167 as much as he sold it for at war prices, and under 
those circumstances we felt it could not be consid¬ 
ered of commercial importance. My view, perhaps, is a 
little more liberal individually than some, because of the 
fact that I feel that where an agent goes there and sees 
the property and says to him, or gives word that would 
imply that he should produce from that, I think that the 
Government is estopped from denying that it is of commer¬ 
cial importance unless the figures are so outrageously gross 
that any man y, any sane man, would have known that it 
could not have paid, and therefore he should not be allowed 
under this section which is contained in the House amend¬ 
ment.” 

Again, on page 269, Mr. Shafroth, chairman of the War 
Minerals Belief Commission, testified. 
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“Mr. Shafroth: Yes; but these questions arise in this 
way often. A man has, say, four operations; he is produc¬ 
ing from four mines; one of the mines is a pay mine ;and 
he makes a profit on it; on the other three there were losses. 
As a usual rule in those matters, we construe the mines to 
be commercial if they were close to paying. 

“Mr. Kinkaid: All of them? 

“Mr. Shafroth: No; but unless it is pretty flagrant we 
do. One the other day came up in which it showed that 
there never could have been a profit made out of it; that 
the cost of operation was $10 for every dollar’s worth of 
ore taken out, and of course it was so palpable and plain 
that it was not of commercial importance that we so held. 
But we have tried to give the benefit of the doubt in cases 
involving the question of commercial importance to the 
operator. 

“Mr. Kincaid: What I meant was this: Where there 
were four places, say, where they were getting ore, and three 
of them produced profitably and one unprofitable*—owned 
by the same owner, the same miner—then, while they had 
taken chances on this one that failed, do you give him Credit 
for the expenditures on that ? 

168 “Mr. Shafroth: Not necessarily; no. If there has 
been an operation that was absolutely improper, we 
do not. 

“Mr. Burke: What do you consider improper operation? 

“Mr. Shafroth: One that never was shown to be an en¬ 
terprise of commercial importance. The act provides, you 
know, that we shall not pay such losses; it is mandatory. 
It was a limitation placed in that measure when you, were 
trying to get some relief for these people, but therb were 
some other members who were insisting upon other provi¬ 
sions, and here was one of the provisions that was inserted. 
This was not in the Senate Measure. It was an amendment 
to the war bill inserted in the Senate, and when it came over 
to the House of Representatives, the House by a vote of, 
I think, 97—98 majority, held to insist upon that entire min¬ 
eral-relief clause going out, and when it came up agiain on 
a second conference report there was a less majority against 
this mineral-relief clause. Then the members of this com¬ 
mittee got together and said that these men ought tb have 
some relief, ‘and we will put into this bill what we think 
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might be gotten through Congress.’ T don’t think it rep¬ 
resented the sentiment of this committee; I think the senti¬ 
ment of the committee was more favorable than that, but 
knowing the former action of Congress on the measure and 
desiring some legislation upon the matter, they put in these 
restricting clauses. Now here is the clause that we refer to: 

“ ‘That no claim shall be allowed or paid by said Secre¬ 
tary unless it shall appear to the satisfaction of the said 
Secretary that the expenditures so made or obligations so 
incurred by the claimant were made in good faith, for or 
upon property which contained either manganese, chrome, 
pyrites, or tungsten in sufficient quantities to be of commer¬ 
cial importance.’ 

“That was the question as to whether or not a mine that 
did not show its commercial importance at war prices of 
ores would have been a success covering a period of two 
years’ operation, the probable duration of the war.” 

169 Again, on page 300, Air. Shafroth testified about 
the agents who went out and solicited the production 
of manganese: 

“Mr. Shafroth: Of course these agents didn’t know all 

of the properties. I don't think that the proportion which 

the gentleman has referred to exists. The Government sent 

out agents for the purpose of trying to stimulate production 

of those mines that had well-known ore bodies, because they 

didn’t want time wasted in prospecting. Agents did not 

alwavs follow the same course. Some of them would sav: 
* ♦ 

‘Go and produce’, no matter where it was; others would 
examine the property. The object of the Bureau of Mines 
was to encourage and insist upon those mines that had 
commercial ore bodies, because production could be made 
right away without any development stage and without any 
prospecting state, and consequently it could get this ma¬ 
terial for the war before it was over; and on that account 
we hold that whenever a Government engineer went to the 
mine and after examination told the owner to produce even 
if it was not of commercial importance, that the Government 
is estopped from denying that it is of commercial im¬ 
portance.” 

In contradistinction to his statements there that the pur¬ 
pose of the Government at that time was merely to get im- 
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mediate production from developed properties, I want jto 
offer some of the public solicitations that were sent out diir 
ing 1917 and 191S by tl:e Department of the Interior, the 
Geological Survey, and the Bureau of .Mines. They appejar 
in this book of hearings of the GGth Congress, Second Ses¬ 
sion, to which I have already referred. 

Mr. Wallace: If your Honor please, I think it is con¬ 
ceded here that there was solicitation enough to sustain this 
ease. I think that is immaterial. I 

Mr. Graves: The Secretary held that there was solicita¬ 
tion. j 

Mr. Pinkham: Do you concede that there was solicitation 
for us to produce manganese by our methods of milling, cbn- 
centrating, and separating? j 

Mr. Graves: No. We admit that there was solicitation 
as found by the Secretary. 

170 The Court: Very well. Proceed. 1 will allow this 
evidence to go in, and 1 will rule upon it in my final 

decision. ! 

! 

Mr. Pinkham: An urgent message from the Bureau of 
Mines appears on page 13. This was one of the documents 
that was sent out and published. It shows at least one pub¬ 
lication in which it appeared. (Heading:) 

“An Urgent Message from the United States Bureaq. of 

Mines. i 


“Important metals.—The ultimate success of our country 
in the present world-wide catastrophe depends very greatly 
upon the intelligent prospector and upon the metal-mining 
industry as a whole. 

“For our own use in this war we need manganese, chro¬ 
mium, pyrite, sulphur, and other miscellaneous metals.I 

“Manganese and ferromanganese are essential for all 
steel production. 

“Without chromium and nickel it is impossible to make 
the highest quality of linings for our cannon. Sulphur and 
pyrite are the basic supply of sulphuric acid required to 
make all explosives. 

“Their shortage .—At the present time this country is 
sadly deficient in these materials. By far the larger: por¬ 
tion of them is imported. Yet all of them occur within our 
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borders, and investigation and experimental work would 
doubtless render them available and make this country in¬ 
dependent of all outside sources. 

“So long as any of these essentials must be obtained 
from foreign sources, the United States will be to that ex¬ 
tent dependent. 

“Quantity and quality .—The country should be able not 
only to manufacture munitions of war in great quantities, 
but also munitions of the highest quality. 

“It is not sufficient that we have armored vessels; their 
armor must equal, or be superior to, the armor of 
171 the vessels of the enemy. 

“It is not sufficient that we have guns equal in size 
and range to those of the enemy; they must also be equal, 
or superior, in the quality of the material from which they 
are made, in order that they may not fail when most needed. 

“It is not sufficient that we have an amount of ammuni¬ 
tion equal to, or greater than, that of the enemy; it must 
also equal or surpass the enemy ammunition in effective ex¬ 
plosive power. 

“Back of the number of men we put into the field must 
be material of the highest quality in every respect. 

“The United States has enormous deposits of iron ore, 
and of coal with which to smelt it. So far as the supply of 
iron is concerned, our Government need not look outside 
of its boundaries; but sight should not be lost of the all- 
important fact that we do not now produce nearly enough 
nickel, manganese or chromium. 

VAX. H. MANNING, 

Director United States Bureau of Mines. 

(Published by the Hercules Powder Co.) ” 

Another one that was broadcast at that time, signed by 
Franklin K. Lane, Secretary of the Interior, appears on 
page 15 of the same report of the hearings. (Reading:) 

“Wanted—Men to Discover America—A Statement by 
Franklin K. Lane, Secretary of the Interior. 

“Many of the resources of our country lie undiscovered 
and undeveloped. In these days of great needs and great 
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deeds men are wanted—men of ability, initiative, and!im¬ 
agination—to discover these resources and put them at! the 
nation’s service. I 

i 

I 

“Undeveloped resources. — ” j 

j 

I speak of this particularly because of what Mr. Shafroth 
said about the development. 

j 

“Undeveloped resources. —The undeveloped resources to 
which 1 particularly refer are those with which I am most 
familiar through the activities of the Department of the 
Interior—metals and minerals which we require in 
172 large quantities, which exist in large quantities in 
this country, and which, in spite of this, are largely 
imported from abroad. 

“What They Are. —We must have chrome, manganese, 
and pyrite. Our chrome comes mostly from South Africa 
and New Caledonia; our manganese from Brazil;! our 
pyrites from Spain. To produce some 2,000,000 tons of 
these and other imported minerals from domestic sources 
will release from three to four hundred thousand tons of 
shipping for military use. ! 

“Where They Are. —Will you save ships for the trans¬ 
porting and feeding of our armies by discovering anld de¬ 
veloping our own deposits of these minerals? They are to 
be found in the following localities in the United States, 
which are tributary to a possible market: 

“Pyrites. —Virginia, New York, Georgia, Alabama,! Wis¬ 
consin, Tennessee, Pennsylvania, South Carolina, New; Eng¬ 
land States, Missouri, Minnesota, South Dakota, Colorado, 
Illinois, Indiana, Ohio. 

“ Manganiferous Iron Ore. —Minnesota, Colorado, Ne¬ 
vada, New Mexico. j 

“Manganese Ore. —Montana, Washington, Oklahoma, 
Arizona, Virginia, Tennessee, Utah, Idaho, Georgia,! Wyo¬ 
ming, Nevada, Oregon, New Mexico, California, Arkansas. 

Chrome Ore. —California, Oregon, Georgia, Pennsylva¬ 
nia, Wyoming, Maryland, North Carolina. 

“Ono man in Georgia last year developed five pyrites 
mines without a cent of subsidv from the Government; and 
he was a manufacturer, not a miner. Many others can do 
likewise if tliev will. i 
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“We are discovering tliat many minerals we need we 
have in the United States. But we have hardly begun to 
develop these minor resources. Let us get at it in earnest. 

FRANKLIN K. LANE, 
Secretary of the Interior/' 

Still another that was issued from the Interior Depart¬ 
ment and signed by George Otis Smith, Director of 
173 the United States Geological Survey, appears on 
page 14. It is without date, but it went out during 
1917 and 1918. I think the evidence in this case shows 
that the Butte Central Mining and Milling Company had 
a copy of it some time early in 1918, it reads as follows: 

‘ ‘ Dear Sir : 

Your aid is requested in the preparation of the six- 
months’ statement concerning the production of manganese 
ore. Even if vou have sent the information asked for in 

i 

previous quarterly inquiries, please give all the informa¬ 
tion requested on the form inclosed and return it promptly. 
The preparation of quarterly statements is delayed several 
weeks and made unduly expensive by the inability or un¬ 
willingness of about one-third of the operators to return 
the inquiries promptly. 

“In order to make clear the Government’s attitude to¬ 
ward the production of manganese ore, it should be stated 
that— 

“1. The country greatly needs the maximum production 
of manganese ore during the present year. Of the 8,000,000 
tons of high-grade ore needed by the country’s industries, 
probably only 215,000 tons will be produced by domestic 
mines in 1918. The several Government bureaus and 
boards are giving close attention to the industry and will 
aid production so far as they can within the limit of their 
powers. 

“2. No Government agency buys or uses directly any 
manganese ore or alloys. The Government does purchase 
steel for a number of war uses in which manganese alloys 
are needed. 

“3. No Government agency can operate manganese 
mines or give financial aid toward their operation. The 
War Industries Board has the power to commandeer mines 
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or equipment, but there is no prospect that the power will 
be used in the near future. 

“4. The "War Industries Board has approved a schedule 
of prices of manganese ore. If you have not already re¬ 
ceived it, a copy will be sent to you. If you care to submit, 
for the confidential use of the Geological Survey and other 
Federal bureaus, copies of the schedules under which you 
have recently sold ore, and which indicates that the prices 
may hinder production, they will receive careful cbn- 
174 sideration. j 

“You are urged to state on the inclosed form the 
factors that hinder the production of manganese ore! at 

vour mine. ! 

‘ ‘ Very trulv yours, | 

GEO. OTIS SMITH, j 

Director j’ 

Again, if your Honor please, in contradistinction to!the 
publications of the Interior Department during the war, 
when the necessity existed, may I again read the testimony 
of Commissioner Moore before the House Committee, at 
page 413 of the same volume. Mr. Howard is reading from 
the report signed by Commissioners Shafroth and Moore 
in the Chestatee case, and he reads this sentence from that 
report: j 

“Mr. W. S. Howard (reading): j 

“ ‘It must be remembered that the Government was not 
buying or contracting for ore, but was trying to make a 
market for the ore.’ I . 

“Mr. Moore: That is a statement of fact. I think!that 

I 

was pretty well known. The Government had no market 
for the ore. ! 

“Mr. W. S. Howard: Didn’t the needs of the nation; con¬ 
stitute the market? j 

“Mr. Moore: No, sir. j 

“Mr. Wingo: Bight on that, if I may, a new propo$ition 
has been brought up. Do I understand that you interpreted 
the war minerals bill and this act that the Government 
was trying to find a market for ore? j 

“Let us see that statement. 
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“Mr. Moore; The Government never purchased any ore 
direct. 

“Mr. Kinkaid: Was not the purpose of it to increase the 
production of these minerals specified in the act? 

“Mr. Moore: Oh. yes, surely, but to increase it by find¬ 
ing a market for it—increasing production by finding a 
market. 

“Mr. Wingo: The language that I find is this: 

“ ‘It must be remembered that the Government 
175 was not buying or contracting for ore, but was try¬ 
ing to make a market for the ore.’ 

“Was that the interpretation of the commission for the 
war minerals act? 

“Mr. Moore: I wish vou would ask our chairman that. 

* 

“Mr. Wingo: Xo; you are a member of the commission; 
what was your interpretation? Was that your viewpoint 
of the war minerals bill? (Being the bill of October 5, 
1918, which is the one that is referred to in the War Min¬ 
erals Relief Act of 1919.) 

“Mr. Moore: That was not the only viewpoint, but that 
is one viewpoint. 

“Mr. Wingo: That is one? 

“Mr. Moore: Certainlv. 

“Mr. Wingo: You thought that was one of the objects 
of Congress in passing the war minerals act? 

“Mr. Moore: Not the war minerals relief act, the war 
minerals act. 

“Mr. Wingo: I know, the War minerals act that we put 
through providing for the stimulation of production of 
those four ores. 

“Mr. Moore: October 5, yes. 

“Mr. Wingo: That was one of the purposes, though, you 
thought? 

“Mr. Moore: Surelv. 

“Mr. Luhring: Ts that the same act that we have under 
consideration? 

“Mr. Wingo: No: it was the original act which went into 
operation just before the armistice. 

“Mr. Moore: The war minerals act was the bill pro¬ 
posed by what was known as the war minerals committee 
of the Bureau of Mines, the Geological Survey, the Asso¬ 
ciation of State Geologists, and the American Institute of 
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Mining Engineers, as a means by which a market could 
be stabilized and Government control over the pro- 

176 duction of minerals established after the manner or 
pattern of the Food Administration. That bill was 

before Congress from November, 1917, but was delayed 
for one reason or another, and was passed in October, 1918, 
but the powers under it were never exercised by the Presi¬ 
dent for the reason that the war ended so soon thereafter. 

“Mr. Wingo: The impression here was that one of the 
objects of Congress in enacting that so-called war minerals 
act was to procure a market for ore? j 

“Mr. Moore: Surely. j 

“Mr. Wingo: Now, I wanted to get that viewpoint,' be¬ 
cause that is absolutely contrary to my understanding, and 
T think I had some part in framing that bill. 

“Mr. Moore: To stabilize the market. j 

“Mr. Black: I want to say this, Mr. Wingo, if I fnay, 
that the efforts of the Government through the Bureau of 
Mines of the Geological Survey while this war minerals act 
was pending was one of finding markets for ore.” 

Mr. Black, I think counsel will concede, was atto'rnev 
for the War Minerals Relief Commission at that timei 

“Mr. Wingo: I beg the gentleman’s pardon; if they did 
they absolutely misled Congress, because they said fo us 
that these munition makers were begging for this stuff and 
‘the only way we can get it is to import it, and we meed 
tonnage for the purpose of taking food supplies across,’ 
and if that was the intention of those bureaus they nqdsled 
me and other Members that they relied upon to put! that 
bill through.” j 

After testimony of that sort before the committee of 
Congress we find the committee made a report, and it is 
to be noted that one provision of the War Minerals Relief 
Act, one of its provisos, provided that the action of the 
Secretary of the Interior could be reviewed by an<7 duly 
appointed committee of Congress; and, as Chief Justice 
Taft said in the Rives case, opinion, that power of review 
by implication gave the power to reverse. 

177 I am unable to give the report of the Committee 
of the House that immediately followed their hear- 
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ing, except by a quotation which appears in the Senate Re¬ 
port, Report No. 475, 69th Congress, 1st Session, in which 
the Senate Committee says: 

“Evidence of the light in which the House of Represen¬ 
tatives viewed these decisions of the commission and its 
administration of the Dent Act in connection with these 
claims is found in House Report No. 762 (66th Congress, 
2d Ses.,) from the Committee on Mines and Mining of that 
body, from which the following quotation is made.” 

That is the document to which I referred, and I am not 
able to introduce the original of it, because one cannot be 
found. 

“The committee is of the opinion that the commission 
erred in its interpretation of the legislative intent, its inter¬ 
pretation and application of the provisions of the act, and 
the application of the provisions of the law to the facts.” 

The Senate Committee itself, after receiving, in response 
to a Senate resolution which called upon the Secretary of 
the Interior to transmit to it, copies of the opinions, which 
were transmitted and appear in this Document 385 to which 
I have alreadv referred—the Senate Committee on Mines 

9 / 

and Mining having under consideration some further 
amendment of tlie War Minerals Relief Act, which was 
before the last Congress, and I think failed of passage in 
the last hours of the filibuster, had this to say. This was 
a duly appointed committee of Congress, being the Com¬ 
mittee on Mines and Mining of the Senate. 

“The subject matter of the proposed legislation has been 
frequently before Congress since the passage of the war 
measure of October 5, 1918 (Public Act No. 220, 65th 
Cong.), which was— 

“ ‘An act to provide further for the national security 
and defense by encouraging the production, conserving the 
supply, and controlling the distribution of those ores, 
metals, and minerals which have formerly been largely im¬ 
ported, or of which there is or may be an adequate supply.’ 

“This act authorized the President to take over, or 
178 otherwise cause to be operated, mines, smelters, and 
reduction and other plants for the production of ap- 
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proximately 40 mineral substances, termed ‘necessaries’— 
or to contract for their production—for the duratioii of 
the war and for two years thereafter, and appropriated 
$50,000,000 for the purpose. 

“While this legislation was pending in Congress j the 
situation became particularly acute with reference to; ob¬ 
taining needed supplies of manganese, tungsten, chrome, 
and pyrites; and, to meet the crisis, the Department of the 
Interior and other governmental agencies solicited divers 
persons to undertake their production at personal! ex¬ 
pense—not only urging this as a patriotic duty, but, as a 
further inducement, promising them— 

“(a) To maintain current prices for these minerals for 
the duration of the war and for two years thereafter, j 
“(&) To maintain embargoes on their import. j 
“(c) To issue licenses restricting their import and! use. 
“(d) To throw the entire influence of the administration 
behind the passage of the then pending act of October 5, 
1918, the passage of which producers were assured would 
insure the safety of express contracts for production for a 
period of two years after the termination of the warj 
“None of these assurances given this class of producers 
of war necessaries materialized; but, on the contrary, 
within approximately two months after the armistice, em¬ 
bargoes were lifted, imports were permitted, prices 
dropped, and practically all of those who responded to 
solicitation or demand from the Government sustained 
losses which brought many of them to the verge of! bank¬ 
ruptcy. ! 

“These producers then urged that the provisions of the 
act of October 5, 1918, be utilized for their relief; but the 
then Secretary of the Interior is reported to have believed 
that, in as much as that act was a strictly war measure, and 
because the application of its provisions to the then existing 
situation might cause much adverse economic disturbance 
throughout the steel industry, the request of these 
179 claimants could not properly be complied with. To 
avoid these objections, the then Secretary did, how¬ 
ever. agree, on behalf of these producers, to recommend the 
passage of what has since been known as the war minerals 
relief bill, and which was added to the war contracts law— 
the so-called Dent Act—as section 5, containing the war 
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minerals relief provision, giving the Secretary of tlie In¬ 
terior authoritv to receive and determine so-called war 
minerals claims. 

“The Secretary of the Interior, however, of necessity— 
although, in the opinion of this committee, without legal 
authoritv therefor—delegated the authority with which this 
act of Congress clothed him to a commission, which, through 
rules and procedure set up by it. proceeded to declare what 
the law should be—as distinguished from what the act 
specifically stated it to be—and, through its decisions, 
created precedents for future action on war minerals claims 
which have resulted in much injustice and damage to this 
class of volunteer war producers. Many of the decisions of 
this commission seem to indicate its assumption of author¬ 
ity to pass upon the wisdom of the law, rather than to de¬ 
termine whether or not these claimants were entitled to the 
relief which Congress intended to provide for them. 

“Evidence of the light in which the House of Representa¬ 
tives viewed these decisions of the commission and its ad¬ 
ministration of the Dent Act in connection with these claims 
is found in House Report No. 762 (66th Cong., 2d Sess.), 
from the Committee on Mines and Mining of that body, 
from which the following quotation is made: 

“ ‘The committee is of the opinion that the commission 
erred in its interpretation of the legislative intent, its in¬ 
terpretation and application of the provisions of the act, 
and the application of the provisions of the law to the facts.’ 

“"While the commission has long since been dissolved, 
these early rules and decisions have prevailed in the later 
administration of the act. The precedents thus estab¬ 
lished have hampered succeeding Secretaries of the In¬ 
terior—reluctant to ovuer-ule the practice of a predeces¬ 
sor—and these questionable precedents have since 
180 served and are continuing to serve as guides in the 
settlement of war minerals claims. 

“The language of the act clearly shows it to have been 
the intention of Congress to reimburse all losses sustained 
in the production of these four commodities when produc¬ 
tion followed governmental request or demand—that the 
outstanding principle which should govern in passing upon 
these claims was that of ‘request and compliance’; and that 
when these facts were established, the losses sustained 
should be reimbursed. 
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“Because Secretaries of (he Interior were obliged! to 
delegate their authority and the exercise of discretion! to 
subordinates in administering war minerals relief, and be¬ 
cause those to whom such delegation of authority and dis¬ 
cretion was made do not appear to have properly inter¬ 
preted the intent of Congress in enacting that relief legis¬ 
lation, these subordinated failed, in the opinion of this cbm- 
mittee, to accord to the principle of ‘request and compli¬ 
ance’ contained in the law its due and proper weight ini the 
consideration of these claims. 

“As a substitute for this principle, the Interior Depart¬ 
ment set up that of differentiation between various kinds of 
loss, notwithstanding the fact that the original act (dis¬ 
tinctly specified that ‘net loss' should be the determining 
factor in passing upon and settling these claims. In! the 
opinion of this committee, therefore, the department ebred, 
first, in failing to apply the principle set forth in the origi¬ 
nal act; second, in substituting another principle: and third, 
in incorrectly interpreting and applying the second prin¬ 
ciple of settlement, arbitrarily selected as the basis of 
action. j 

“This position of the Interior Department is the cause 
for the great and continued dissatisfaction which has de¬ 
veloped in connection with, its administration of war! min¬ 
erals relief. In the report of the Committee on Mines and 
Mining of the House of Representatives above mentioned, 
notice of this policy and practice was taken in the following 
language: j 

“ * * the War Minerals Commission, to 

181 whom the Secretarv * * * delegated his author¬ 
ity * * V _ . . L 

“It has long been a settled question that discretion,! judg¬ 
ment, and authority vested in a particular administrative 
officer bv an act of Congress can not be delegated.” : 


Those are the comments on the act itself. The rest of it 
is as to the proposed additional leigslation. 

As to whether or not this War Minerals Relief Commis¬ 
sion had any fixed rules, either of determination or bf pro¬ 
cedure, 1 read from the book of hearings before the! House 
Committee, on page 156: j 


“Mr. Wingo: 


* 


* 


* 


I 

Now, then, another question, 


and that is on the question of net losses. There is some 
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confusion in (he minds of claimants and of this committee 

about that. What is the rule in determining net losses? I 

will endeavor to give you an illustration which will pos- 

siblv fit better.” 

♦ 

1 regret to say that Commissioner Shafrotli never an¬ 
swered the question, but some of his testimony that im¬ 
mediately follows that question may be of importance. On 
page 157 he said: 

“Mr. Shafroth: * * * Of course 1 can’t determine 

matters here without the full facts that might be presented 
in a. concrete case.” 

That was after lie was asked what his rules were as to 
net losses. 

“Mr. 'VVingo: Well, Senator, I differ with you. I think 

that the onlv safe rule for a board is to lav down funda- 
%> • 

mental rules. That is what the law of the land is, that we 
apply fundamental rules to every case; not make a new 
rule for every set of facts. We apply the same rule to 
every state of facts and make the facts bend to the rule, not 
the rule bend to the facts. 

“Mr. Shafroth: Well, that is very difficult to formulate 
a rule that is applicable in all cases—exceedingly difficult. 

“Mr. Wingo: Well, you can formulate a rule on net 
losses, can’t you? 

“Mr. Shafroth: No; we have formulated no rule. We 
have decided once in a while a decision, and we have made 
some suggestions to the engineer as to what he should 
182 ask the examiners and the auditors to find for us.” 

The Court: Is it your contention that they had to make 
such rules ? 

Mr. Pinkham: It is, your Honor. 

The Court: I cannot agree with you on that at all. 

Mr. Pinkham: I mean no fixed rules that were uniformly 

* 

applied, if your Honor please. 

The Court: I understand the law is that the Secretary 
shall make such adjustments or payments in each case as 
he shall determine to be just and equitable. 

Mr. Pinkham: Yes. vour Honor. 

/ * 

The Court: I cannot see that any of this evidence has 
any bearing on the right of the Secretary. The only thing 
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that concerns me in this, case is the question of fraud!, act¬ 
ing upon secret information. j 

Mr. Pinkham: That, if your Honor please; and if! they 
departed from the statute and read words into the statute. 

The Court: I think it was for the Secretary to cogstrue 
the statute. I think it was simply a case which left him, in 
his judgment, to decide each case upon what he thought 
were the merits of that case. 1 do not think he had to de¬ 
cide them according to any legal principles at all. 

Mr. Pinkham: I think he was entitled to exercise ijudg¬ 
ment and discretion. 

The Court: I will exclude all evidence now except evi¬ 
dence bearing upon the question of acting upon secijet in¬ 
formation. I have admitted a great deal of evidence here 
which I think is wholly incompetent, even if relevant, and 
even if the issue were one to be proved. 

Mr. Pinkham: On the question of “commercial proposi¬ 
tion”? I 

The Court: I think it was for the Seeretarv to determine 
the meaning of the words in the statute “commercial im¬ 
portance” or “in sufficient quantities to be of commercial 
importance.” It was for the Secretary to determine the 
meaning of that. 

Mr. Pinkham: If those words are unambiguous, if 
183 your Honor please, and present no ambiguity, may 
the Secretary of the Interior vary and change the 
law by the introduction of words that were not contained 
in the statute itself? j 

The Court: Whatever reasoning you put upon it, it was 
for him to determine that meaning, and I think his determi¬ 
nation, so far as the Court is concerned, is conclusive. 

Mr. Pinkham: 1 will agree, if your Honor please, that he 
has the right under that law to interpret the statute and 
apply it to the cases, but he has to stick to the statute it¬ 
self, and cannot go outside of it. Under the guise of inter¬ 
pretation he cannot add words to the statute. 

The Court: Very often an interpretation would be, from 
a certain point of view, adequate to the statute; but I do 
not think you have shown anything at all that to my mind 
would be beyond the discretion of the Secretary ig inter¬ 
preting the meaning of this language. 

Mr. Pinkham: May I argue that a bit, if your Honor 
please ? 
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The Court: Yes. 

Counsel for the petitioner then argued on the questions 
of law* involved, and especially as to the “commercial 
proposition” rule as entirely changing the scope and nature 
of the statute, and as giving “as much departmental legis¬ 
lation as any attempt of a secretary to add words to a stat¬ 
ute or to take from a statute, or to change the purpose of a 
statute, ever was; and there are numerous cases where de¬ 
partmental regulations exceeded the statute, or departed 
from it.” 

The Court: That is not my view of it. I think it is vdiolly 
within the discretion of the Secretary, and I am not pre¬ 
pared to say that liis decision was wrong, so I shall exclude 
all evidence on that question. 

Mr. Pinkham: May I proceed just a little further, if 
your Honor please? 

That “commercial proposition” rule was not the rule of 
Secretary Payne, and it could only apply to a man w*ho 
operated and had a profitable undertaking. They say “We 
will not apply that in certain cases. We will hold 
184 ourselves estopped from applying it where there was 
a request and demand.” 

There is a rule. Is that a reasonable rule? I do not ask 
your Honor to answer that. 

The Court: I think the Secretary had the power to decide 
each case upon its merits, as they appealed to him, of course, 
under the general imrpose of the statute. 

Mr. Pinkham:!Under the general purpose of the statute. 

The Court: If you will state to me just what evidence you 
wish to introduce now I will rule on it. 

Mr. Pinkham: If your Honor please, you suggested that 
I make a tender of proof. 

I otfer to prove, if your Honor please, that the Secretary 
of the Interior and the War Minerals Relief Commission 
appointed by him to carry out in his behalf the administra¬ 
tion of the War Minerals Act, in the determination of the 
claim of the Butte Central Mining and Milling Company, 
the relator, applied a so-called ruling adopted by them under 
the guise of interpreting the statute, and particularly that 
section of the Statute w*hich reads: 
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“And provided further, That no claim shall be allowed 
or paid by said Secretary unless it shall appear to the satis¬ 
faction of the said Secretary that the expenditures so ijnade 
or obligations so incurred by the claimant were made in 
good faith for or upon property which contained either 
manganese, chrome, pyrites, or tungsten in sufficient quan¬ 
tities to be of commercial importance.” j 

j 

I offer to show that the Secretary of the Interior and the 
Commission added to this statute, under the guise of inter¬ 
pretation j 

The Court: I think you must offer certain proof, or cer¬ 
tain testimony. As to whether he added words to this or 
not is a different question. How do you intend to! show 
that? i 

I 

Mr. Pinkham: I will put that in. I think I have already 
put it in, the record of the case shows it, as a matter of 
fact. I read it vesterdav. 

I offer to show that the Secretary of the Interior and the 
Commission added to this statute, under the guise of ! inter¬ 
pretation, words which changed its nature, scope, 
185 and effect, and lessened the remedy which Congress 
intended to provide for claimants under thb "War 
Minerals Relief Act; that they did this in the relator's case 
after a finding of fact had been made in the relator’s favor 
by the auditors and engineers, to the effect that none! of the 
relator's expenditure had been made except upon property 
which contained manganese in such quantities as to be of 
commercial importance and none of said expenditures had 
been made except in a legitimate attempt to produce man¬ 
ganese for the urgent needs of the nation in the prosecu¬ 
tion of the war, and none of their expenditures were made 
merely for speculative purposes, and were made ijn good 
faith. j 

After findings by said fact-finding body in the relator’s 
favor, to the amount of $177,831.45, with further findings as 
to the value of its mining shaft of $150,000 and the surface 
improvements of $15,000, the War Minerals Relief Commis¬ 
sion, at a hearing called informal, stated that thet would 
consider only the question of commercial importance, and 
defined “commercial importance” in language which I put 
into the record yesterday: j 
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4 4 Commissioner Moore: Perhap $ I might save some time 
if I state to Mr. Eichelberger the definition of ‘commercial 
importance.’ A property containing ore in sufficient quan¬ 
tities to be worked at a profit for the probable duration of 
the war.” 

I further offer to show that this ruling as to a “commer¬ 
cial proposition”, made by the War Minerals Relief Com¬ 
mission, was publicly promulgated at the hearings before 
the House Committee on Mines and Mining in the following 
language: 

44 A commercial proposition: An ore deposit carrying 
ore in sufficient amount and of sufficient richness to have 
been worked at g profit under the conditions of and during 
the probable duration of the war, which was generally ex¬ 
pected to be about two years.” 

I offer further to show that the word “proposition” was 
substituted in the statute for the word “importance.” 

The Court: What do you mean bv savin" it was substi- 

i * * • “ 

tuted in the statute? 

186 Mr. Pinkliam: I mean, in effect, by their ruling. 

The Court: I think you had better express it that 
way, because I do not understand that the Secretary took 
the statute and re-wrote it. 

Mr. Pinkliam: Of course, he could not take the statute 
and re-write it. 

The Court: That is what your language would imply. 

Mr. Pinkham: Let me state it that way, then, if your 
Honor please. I thank you for your suggestion. 

I offer to show that the Secretary of the Interior and the 
War Minerals Relief Commission, under the guise of inter¬ 
pretation, in effect, disregarded the words “commercial im¬ 
portance” in the statute and used, in place of those words, 
the words “commercial proposition,” which they defined in 
the manner which 1 have described, namely, an ore deposit 
containing ore in sufficient quantities and of sufficient rich¬ 
ness to have been worked at a profit for the probable dura¬ 
tion of the war, which was generally expected to be about 

two vears. 

* 

I offer to show that by this construction the Secretary of 
the Interior and the War Minerals Relief Commission sub- 
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stituted, in effect, in the statute the idea of richness and 
profit in place of the words of the statute—“quantity!”; 
and that thereby they changed the legislative intent and 
lessened and narrowed the remedy which Congress in its 
judgment intended to afford war mineral producers. 

I offer further to show that their rulings were not uni¬ 
formly applied; and I offer to show that the War Minerals 
Relief Commission and the Secretary of the Interior have, 
by their public testimony before the House Committee! on 
Mines and Mining, and by their action in other eases, shown 
that their “commercial importance” rule, as above j set 
forth, was not uniformly applied, but that they waivecl it, 
or held themselves estopped to apply it in some cases; in¬ 
cluding the Chestatee case; and that their rule of estoppel 
was that they would consider a property a commercial prop¬ 
osition or of commercial importance if there had been a re¬ 
quest or demand by government agents for produc- 
187 tion from it. j 

I offer to show that in the relator’s case, although 
it is conceded at this trial that there was a request or de¬ 
mand, the estoppel rule, by which their ‘ ‘ commercial propo¬ 
sition” rule was avoided in other cases, was not applied to 
our case. i 

I offer further to show that, as in the May Dew Mining 
case, under instructions from Secretary Payne, another 
ruling, as to the “commercial importance” section of the 
statute, was made, namely that if there was a quantity of 
ore produced by the claimant sufficient to be worth whi}e for 
the needs of the nation in the manufacture of steel under 
war conditions, that was of commercial importance, within 
the meaning and words of section 5 of the War Minerals 
Relief Act. 

I have shown that after findings were made in favor of 
the relator by the auditors and engineers appointed tb take 
evidence and determine facts, the War Minerals Relief 
Commission received and acted upon secret communica¬ 
tions. | 

The Court: I am not excluding that evidence. 

Mr. Pinkham: I beg your pardon, your Honor. 

As to the offer of proof, further, if your Honor please, I 
will touch another branch I had in mind. I have already 


11—4876a 
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put in evidence the opinion or finding of the War Minerals 
Relief Commission; and I have also put in evidence the 
secret communication between Mr. Baumgarten and Com¬ 
missioner Pomeroy relative to a ruling that milling and 
separating and concentrating did not constitute production 
within the meaning of the War Minerals Relief Act. I 
have also put in the opinion which applies that ruling to the 
relator’s case. 

I offer to show that that ruling is a disregard of the scien¬ 
tific knowledge of the Department of the Interior and the 
Bureau of Mines. The Bureau of Mines is now, I believe, 
in the Department of Commerce, but at that time, and up to 
1924, it was with the Department of the Interior. That rul¬ 
ing is in disregard of the scientific knowledge of the De¬ 
partment of the Interior, the Bureau of Mines, and the 
Geological Survey, as to the production and necessity 
188 of production of manganese; a disregard of the facts 
which are set forth in the amended petition for man¬ 
damus— 

The Court: What do you mean by “a disregard”? Do 
you mean that they acted contrary to that? 

Mr. Pinkham: They acted absolutely contrary to it, if 
your Honor please. 

The Court: Very well. 

Mr. Pinkham: By “disregard” I mean acting contrary 
to it. It is a disregard of the facts which are set forth in 
the amended petition for mandamus, paragraphs 7, 8 and 9, 
and admitted by the respondent’s answer; and set forth 
more at length in the official publication ‘ 1 Mineral Resources 
of the United States, 1917, Department of the Interior, 
Franklin K. Lane, Secretary; United States Geological 
Survey, George Otis Smith, Director.” I refer to the sec¬ 
tion of that volume which is entitled “Manganese and Man- 
ganiferous Ores in 1917”; and “Mineral Resources of the 
United States, 1918, Part One,” published by the Interior 
Department and the Geological Survey, pages 608 and fol¬ 
lowing for a number of pages. 

It is also in disregard of, in violation of, or contrary to 
official and scientific information contained in a publication 
entitled “Manganese”, Bulletin 173, Department of the In¬ 
terior, Franklin K. Lane, Secretary; Bureau of Mines, Van 
H. Manning, Director, which was issued originally, accord- 
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ing to the volume itself, in mimeograph form for the aid of 


producers during 1917, and contains the following in 
introduction: 


the 


“During the war the engineers connected with the war 
minerals investigations of the Bureau of Mines kept in 
touch with developments in the industry. Whenever pos¬ 
sible advice and help in mining and milling problems -ivere 
given by correspondence or in person. * * * The chief 

end kept in view was to eliminate waste and to widen! and 
popularize the use of the leaner domestic ores.” 


After the introduction there follow a number of chapters 
which deal with the production of manganese and the va¬ 
rious processes of concentration and milling in order to pro¬ 
duce ; and it shows the efforts that were made by the 
189 Department of the Interior and the Bureau of ]\JIines 
at that time to encourage and stimulate and bring 
about production by milling and concentrating methods and 
by experimental work to devise methods of treating min¬ 
erals containing manganese, of which the mining industry 
in this country was at that time more or less ignorant and 
upon which experimental work had to be done. j 

To make specific reference to some of those chapters 
which I say they disregarded and acted contrary to iff mak¬ 
ing this ruling that milling, concentrating and separating, 
in our case, did not constitute production, I call attention 
to Chapter One “General Information Regardingj Man¬ 
ganese;” Chapter Two “Uses of Manganese Other tljian in 
Steel Making;” Chapter Three “Problems Involved jin the 
Concentration and Utilization of Domestic Low-Grade Man¬ 
ganese Ore.” j 

Beginning in the first paragraph on page 27, if I may 
quote just a bit: j 


“To make these domestic ores available, therefore, thev 

* | * 9 / 

must be concentrated or practice in the steel industry must 
be modified.” That chapter is entitled “Problems In¬ 
volved in the Concentration and Utilization of Domestic 
Low-Grade Manganese Ore.” j 

Chapter 4 is entitled “Preparation of Manganese Ore,” 
and deals with proper methods of treating ores affd the 
special problems in washing and concentration. 
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Chapter 6 deals with the Jones process for concentrating 
manganese ores and the results of laboratory investiga¬ 
tions, experiments, and so forth. 

The Court: Is this testimony objected to? 

Mr. Graves: Yes, sir; all of it, if your Honor please. 

Mr. Pinkham: Just a moment, if your Honor please, the 
other rulings applied in the relator’s case were contrary to 
all the scientific information and knowledge available in the 
Department of the Interior. 

The Court: That is your argument. 

190 Mr. Pinkham: Yes, if your Honor please. That 
is a part of the offer, that they were contrary to the 
scientific information and knowledge available in the De¬ 
partment of the Interior. 

The Court: "What do you mean by that, sir? Do you 
mean that there is any other evidence you have to show 
that fact than what you have offered? 

Mr. Pinkham: I offered to show what they did do; and 
then I offered to show that that was entirely different from 
and contrary to the official technical knowledge in that De¬ 
partment. 

The Court: That is evidence which you offer to show 
for the purpose which you have just stated? 

Mr. Pinkham: Yes, your Honor. 

The Court: Very well. I will exclude the evidence. 

Mr. Pinkham: Your Honor will note my exception? 

The Court. Yes. I do not know whether yoxi excepted 
to the other or not, but I think you had better note it. 

Mr. Pinkham: I had assumed, while our discussion was 
going on, that I could take an exception to the whole thing. 
May it be understood that we have an exception to all of 
it? 

The Court: Yes. 

Mr. Pinkham: I think, if your Honor please, in that situa¬ 
tion, there will be no further evidence to present. 

The respondent then moved to strike out all evidence in¬ 
troduced by the claimant and also moved for a finding and 
judgment in favor of the respondent which motions the 
Court-said, “I shall overrule for the present.” The re¬ 
spondent then introduced in evidence a paper dated August 
14, 1920, approving the findings of the War Minerals Re¬ 
lief Commission of June 22, 1920, on the hearing before 
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set forth with the exception of the item “Depletion of 
Mine * * * ten per cent of ore sales $1,494.98” and 

awarding the relator $40,962.52. i 

The respondent then introduced in evidence the opinion 
of Ira E. Robinson, Commissioner, dated June 6, 1922, 
which appears as Exhibit A to the respondent’s an¬ 
swer. 

191 The respondent then offered in evidence the opin¬ 
ion of E. C. Finney, First Assistant Secretary of 
the Interior, dated July 25, 1922, which appears as (Ex¬ 
hibit B to the respondent’s answer. The respondent then 
introduced in evidence a paper dated January 26, 1923, 
being the opinion of E. C. Finney, First Assistant Secre¬ 
tary of the Interior, denying a motion for rehearing. The 
respondent next introduced in evidence the award of July 
22, 1920, of the War Minerals Relief Commission which is 
hereinbefore set forth. 

The respondent next introduced a certified copy jof a 
true copy of the original of a letter dated August 27, 1923, 
addressed to E. R. Grabo, which is set forth as Exhibit 3 
to the respondent’s answer. At this point the following 
stipulation was made: 

“Mr. Pinkham: It may be stipulated that aftej the 

Grabow letter last introduced, in which the Secretafv of 

/ | 

the Interior said “Thev furnish nothing that is not alreadv 
in the record, except it is now claimed that the ore which 
has heretofore been held to have been purchased and milled 
by claimant was in fact taken from Mines other than Claim¬ 
ant’s own but which mines were operated under lease by 
claimant- 

Mr. Graves: That thereafter leases were filed with the 
Secretary of the Interior covering the mines from which 
claimant claims to have taken and processed ores the losses 
for which were included in their claims. 

Mr. Pinkham: And being the mines that were mentioned 
in the questionnaire and supplement to the questionnaire 
filed bv the relator. 

Mr. Graves: All right.” 

The respondent then renewed his motion to strike out 
the evidence and to render judgment for the respondent. 


“Mr. Graves. We renew* our motions heretofore 


and move the Court to render judgment for the respondent. 


made, 
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The Court: I think the case will be heard on the testi¬ 
mony. I will hear from the petitioner, who has the 

192 opening and conclusion. Do you wish to argue any 
further? 

Mr. Graves: We desire, your Honor, to save the position 
which we took at the outset, that the testimony of the peti¬ 
tioner is sufficient to warrant the Court in considering the 
case. 

The Court: If the testimonv is insufficient to make out a 
case, then, of course, I shall decide it in favor of the re¬ 
spondent ; but you cannot, by making a motion at the con¬ 
clusion of the case, get the right to open and close the case. 

Mr. Wallace: In order to keep our record perfectly 
straight here, because we do not know what is going to 
happen, the respondent wants to make a motion at this 
time for a finding and judgment on all the evidence, in its 
favor, so that it may have an exception. 

The Court: I decline to entertain the motion. 

Mr. Wallace. Your Honor overrules that motion, then? 

The Court: I decline to entertain the motion. You may 
take an exception to that. 

Mr. Wallace: Your Honor will allow us an exception to 
that? 

The Court: Yes. The only question I wish to hear is 
the question of secrecy. 

Thereafter, the Court filed the following memorandum: 

“Memorandum. 

I think that the actions of the defendant in this case were 
within his discretionary powers, and that there is nothing 
to show that his actions were arbitrary or capricious. 

The petition for a writ of mandamus will be dismissed 
with costs. 

JENNINGS BAILEY, 

Justice 

193 And thereupon, and as all of said exceptions were 
dulv noted and allowed, in order to make the same 

a part of the record herein, which is hereby ordered, so 
that the defendant may have his case reviewed on appeal, 
the defendant, by his attorneys, moves the Court to sign 
this, his Bill of Exceptions, to have the same force and 
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effect as if each and every one of said exceptions had been 
separately signed, which motion is granted by the court; 
and thereupon the defendant tenders this, his Bill of Ex¬ 
ceptions, and requests the Court to sign the same, which is 
accordingly done, now for then, this 6th day of November, 
A. D. 1928. 

JENNINGS BAILEY, 

Justice. 


194 [Endorsed:] At Law. Number 69416. United 
States of America ex rel, Butte Central Mining & 
Milling Company, a corporation, Petitioner, vs. Hubert 
Work, Secretary of the Interior, Respondent. Petitioner’s 
Bill of Exceptions. Nov. 6, ’28. Bill of Exceptions signed 
and made of record. M. 79, p. 390. Austin M. Pinkham. 
Whelan & O’Connell, Attorneys for Petitioner. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4876. United States of America ex rel. Butte Cehtral 
Mining and Milling Company, a corporation, appellant, 
vs. Hubert Work, Secretary of the Interior of the United 
States. Court of Appeals, District of Columbia. Filed 
Nov. 17, 1928. Henry W. Hodges, Clerk. 
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